a-1e|aeG 


| IHE > 
CALCUTTA LAW JOURNAL 


ag nee OF CASES 
P ONNE RSITy, T ye 






f. LIBRARY. NY 
NW Cones 


DECIDED s Bi 
BY THE SUPREME COURT OF INDIA ` 
AND - 
BY THE HIGH COURT AT CALCUTTA | 


* 
^. 





Vol.. 99 


( January to June ) 


1957. 













> E 
N te, 
Ur 


TMENT OF > 


CALCUTTA LAW JOURNAL (PRIVATE) LIMITED 
8, Old; Post Office Street. 


All rights reserved 


< . 7 : 
` " 
» 
xm s = 
Li 
|| 
p - 
7 =, ET «ow 
- 7 aav 
- 
- 
a+ 
* f 
* 
~ 4 : 
- oe o tm lee whe 








ey m 
Taense 








Y 
“a fra 


aS ae ane eeeeonae 





iii 


Judges of the Hish Court 
1957 


Chief Justice 
The Hon'ble P. B. Chakravartti M.A.; LL.B. 


Pulsne Judges. 
Hon'ble Mr. Justice Kulada Charan Das Gupta, M.A. 
^" A LCS. Barrister-at-Law 


» Surajit Chandra Lahiri, M.A., LL.B. 
n Subodh Ranjan Das Gupta, 
— Barrister-at-Law 
T Prasanita Pehari Mukherjee, i 
Barrister-at-Law 
» Amal Kumar Sarker, Barrister-at-Law 
" Jyoti Prokas Mitter, B.A. (Ozen) 
i Barrister-at-Law - 
T Braja Kanta Guha, B.A. (Calc) LC.S. 
Tk Himansu Kumar Basu, Barrister-at-Law 
M Ranadhir Singh Bachawat, 

* Barrister-at-Law 
3s Deep Narayen Sinha, Barrister-at-Law 
m Paresh Nath Mookerjee, M.A., LL.B. 

P Sailendra Nath Guha Roy, LC.S. 

bi Renu Pada Mukherjee, M.A., LL.B. 

- `S. K; Sen, LCS. - ts 

" Gopendra Krishna. Mitter, 
Barrister-at-Law 

i Debabrata Mookerjee, M.A., LL.B. 

- P. C. Mallick, M.A. LL.B. 


- ' P. K. Sarkar 


* 


iV 


Advocate General 
- Mr. S. M. Bosé ` 


t“ * ^ | Bah 
e ^ 3 ^ 
4^ P t f 


Senior Standing Council, ~, 
- » T $ n a4 zA 
Mr. Sankar Banerjes. 


- 


+ 
"e `y 


Senior Governnient Pleddert: 
Nirmal!Chandra 'Chakrabortty, M.A., LL.B. 


d 


t 


General Editor: | - 
Mr. Ramendra Mohan Mazumdar, M.Sc.;-LL.B. 


d Joint Editors : 
Mr. Asoke Kumar Sen, M.A., M.Sc. (London) Econ., 
Barrister-at-Law 
Mr. Salil Kumar Roy Chowdhury, M.Sc. LL.B., 
Garrister-at-Law 


t D 
2d 





T ^or a KAN quc iege uut 
f 'TABLE OF CASES REPORTED 
pee Aw t 6 VOT. 99", 2:20 : 
i oe oed ur rte '" T KE a 
fale ce ` rae Fd NEP Dc? | b 
p APPELLATE CIVIL ` 
Page 
Bimal Chandra Patra vs. Madhab Adak & Ors, 165 


Dhirendra Nath Ganguly: &^Ors;- V5. "Rughubir Singh & Ors.. 126 
‘Gouri Sankar:Mukherjee & Ors. vs; Sankar Prosinna 

Mukherjee & Ors. 151 
Prathat Kumar Mukherjee vs, Santi Ranjan Banerjee 57 
Prabirendra Nath Nundy & Ors. vs. Narendra Nath Nundy, 138 
Province of West Bengal vs. Indian Tea Planters Association 77 
Satya Narayan Nathani vs. The State of West Bengal. 39 
Sewkissendas Bhatter & Ors, vs, Dominion of Ladia. 185 


CIVIL REVISION 
Bankura Transport Co. Ltd. vs. The Appellate Committee 
of the Home Transport Department of the 


Govt. of West Bengal. 133 
Beni Madhab Ghose & Ors. ys. Sm. Anila Bala Ghose. 7 
Bishnu Charan Mukherjee vs. Basudev Banerjee & Ois. 12 


Gokul Bala Roy vs. Sarat Chandra Ghosal 

Manindra Mohan Banerjeb & Ors. vs. Nirmal Kumar 
Banerjee & Ors. 114 

Maya Majumdar Gupta & Ors. vs. Principal Basirhat 
College & Ors. 


119 
P. C. Roy Choudhury vs. Satya Brata Roy Choudhury. 1 
P. Jajodia vs. Messrs. P. C. Chandra & Co. Ltd. 157 
Ramanuj Ojha vs. Nirmal Chandra Majhi 90 
Srimati Srikumar Mohta & Ors. vs. Nripen Bhattacharjee. 85 
Trithanath Ghosh vs. Sri Sri Iswar B. nlingadeva & Ors. 65 


ORIGINAL CIVIL 
Calcutta Jute Manufacturing Co. Ltd, vs. United 
Commercial Bank Ltd. 19 


vi 


a i : Page 
Hari Trading Company ys. Dominion of India. 62 
Kessenlal Daga-& Ors, ys. Sreelal Daga& Ors.- "i2, 1 170 


Raiieswardas Birla & Ors, VS. Advocate General of Weni 
Bengal ~. ^ 161 
Ruttonjee Jeevandas vs, Indo China Steam Navigation 
Co. Ltd, 


f ode ok E OEC ' 
NM co Noch ONT ee: 


n 
o. El di 2 5 si sary v3 AT eiv aw pila Lune esu. aet! 
APPEAL FROM. OBIGINAL-CIVIL: 1! nziin (1 


OM mie mtus d 


i 
Dulal! Das Mallick vs. Ganesh Das I Damani & Ors; |- ? 100211 


Wit. Ch YG uo 
n c, o^! 
ztt} oe toil "ue Ps 


i£! CU 
ro^ n ve ns a my y i t r " J 12 5 3 4| 
i ( þ MEN (Ji "i ti A Au iit. 7 at ud. "MR. ni di te Mau ud ES 

| * = t Tr LÀ F H = Far » 
c ay ae duy eta e CUT a So Wut plu NLS 


"Yo opb iao Fh dest vad E intet onde A qu SUEDE 


bd LI A 4 me 1 M * F ^ 
L H 1 TTD d t Qd i i l2 je I h.: lite Bine, 


€ 1 1 
C Ap pes 
Toa, ETS ies en es 23 4 Db i an NA roari a7? 
col iati ts ETE GG ! "MI JANG RS E djs: f H Alar OF - 
va ondas icd E. 


951) ut^ 62 s! ello 2 


sty Ago YE fn fud] Ae sn. wt $e ma 





1 
t - ac S r H c Vs z 
P3 bara itte EN LECT 21) ta Gedt 12 Go buys Dra 1 


\ à 

a OSS OR TI BN Ra to 

Eu EUM NEUE EUR EHS 
E Vo eg ea a TE 


24 x 
lt a4 i £a JERA f, 
^ Q^ : 
216i L5 OT 
luti sio 1 : nos Sp. Weser ou NGA Pong ih pe 
k x 
w^ mud 
pL P uet ay) E 
-— 


us 
| uelit 2 volti ple 0 24^» Up xdg gab vod uv Y 
Ved GF I a TN ete ec tbo, Lani 
ue Wir ppor: eke A POY Puing 
C eel iS aie 9 T e OA ei 34 pare vem 
C PAO Ary Pared abit doaa F JE T 
3 
hte WT ca eek, 
fk a a iis a eee AAK NA 


el i nd thai. asi 0) 


TABLE OP CASES CITED. 


A Vol..99 
qu! IN Lu Sunt ae ; 
f 0 *A*. pss B. A EN 
E ee ay Page 
A. ka eniad y. Siléndré N Nath Mitra, (1950) 544 l 
p _ €. W. N. 642 45,51 
A. ‘M. Ross 7. saa) of State for “India in Council, 7 
KNEES Vds (1913) LL. R: 37 Mad. 5$ 198 
Andrews v. Mitchell, (1905) ASC. 78" E 27 
Annamalai reed y. ipis Chetty, à ji Sea ‘another, ` 
v cm ' (1903) E; R, 20 I, A. 220 180 
Ashalata Mitr » A D. wi, (1956)-60°C: W. N. 574; ^ ` 
; E i n . (1955) 59 C. m a 692 14 
L "t ca DOCU ; 
E —— A to owe d WoW de 
Bai Shri Vaktuba v. Thakore AgarSinghji RaiSinghji, 
ven 7s. :(1910) E. L..R. 34 Bom. 676 < : : 30 
' Balaram Mondal v. Sahebjan ds (1949) 54 
P ovnOCS€CAWIN:I139. "^ M6 
cBarnard & ors v. National Dock Tabour Board & ors. 
cit 7,41953)2Q.B.18 .' - 26 
‘Beni Madhab Sukul.& anr.'v..Deb Narayan Sukul & ors. 
07^ 705 :(1919y 24 C. W: N. 138. 153,155 
Bhupendra Nath Chatterjee's Case, (1344) 48 
5c 0. €. WeN, 348 at P354 200 
Bidyapatl Ghosh v Raj Kumar Pal, (1951) 58 
| ow cat: COW. N 361- >, . 76 
„Biswabhusan Naik y; State of Orissa (1954) 
. S.C. A. 928 Rod v 44 
"Bombay Co. Ltd. v. Municipal. ‘Council, Dindigne 
(1929) A. L R. Mad. 146 107 


Brindaban Chandra Mitra y. Atul Krishna Basu, 
(1935) 40 C, W. N. 92 153,155 


- -e 
4 t n || ^ e 
a ee - * A MC 


£y ON xc us 
Cr Page 
Calcutta Case of Mc, Inerny y. Secretary of State 
for India, (1911) I. L, R. 38 Cal. 360 199 
Charan Das & ors. y. Amir Khan & ors, (1920) 
6 L. R. 47 I. A. 255 38 
Chatturbhuj Vithaldas Jasani X, Moreshwar,Parashram,^ ^; 5> 4 
PN (1954) S. C. A. 373 81 


Chowdhury Mohammad Manjural Haque & ors. yv ., 
- Sebait Bisseswar Banerjee, (12343) 


A 
* 
+} 
T. 


"m 
d 


' 41 C. W, N. 408 jos we We x 
a Donglas, (1860. - TR TE 
Johnson: 8 Chancery Reports 174 at [88 15 
Collector of Masulipatam-y. /Cavaly Venkata: o , .n/ pase: 
Narraineppah; (1861) 8 M. I. A. 529 at P. 554 82 
Cooper v, Wilson & ors., (1937) 2 K. B, 309 26 
Cruttwell v, Lye, 17 Chancery Vesey' s Reports 335 16 
“D? 7) 
‘Dattatreya Moreshwar.Pangrakar v. State of Bombay, 
t (1952)8.:C. A612 " ^ ^ '81 
'Debendra Bath Sen v. Ganendra Nath Bera, 
(1948) 531C. W.N.107° `- 90,92 


Deokali f Koer a Ye Kedar Nath (1912) 


^ac T: L.R. 39 Cal. 704 — 122,28,37 
.Deoki uus Kl aitan y- Duli Chand Asofa & ors., 


(1954) A. 1; Ri Cal, 532° 85;87,88 
"Deorajin Debi & anr. v. Satyadhan Ghosal & ors., 


` (1953) 58 C. W. N, 64 130,13t 
‘Devi Prasad Sri Krishna’ Prasad Ltd. ». Secretary of 
State, (1941) AVI. R. All. 377.0 go 
D. R. Gellantly v. J. R. W. Gannon, E ee 
(1953) ‘57 C. WIN. 294 ng 
m 00 p oa i ot * 


F. Gopal Das Parmanand v. L. Mul Raj, (1937) 
A. 1. R. Lab, 389 31 


ix: 
Firm Bhagat Ram Mohanlal v. Commissioner of 
m Excess Profit Tax, Nagpur, Soa 
"Ws (o 75 ALT Ri (S; GY374 | 
eg a y. Secretary or State fo for India iri Council; 
(1898) É R. 26 1. A, 16 
ds PO t : 


4 © F 4 1 4 


€ 
PM ~ r ~ 
r - i 
gi > Sa MEM: ii Mn € i. 


Gahar Ali Sikdar y. Wei AR Sikdar, (4938) 43 
C. W. N. 167 
Gobardhan Bar v. Gunadhar Bar, (1940) 44 


C. W. N. 802 
Gosto Behari Das y. Rajabala ‘Dei; (1956) AT. R. 


*' Cal. 449 ; (1955) 60°C, W. N. > 


Goswami pcc y, 'Goverdhanlalji; (1893) : 
T.i S R21 LA, 13 
Gowa Petha v. N. 'H, Moos, (1932)*A; L R. Pat. 15 
Grainger & Son v: Gough, (1895) < 
Appeal Cases?325 
Grande Gangayya y. Grande ‘Venkatatathiah '& ors," 
- (£917) I. L.R. 41 Mad; 444, 454 
‘Garanty Trust Company of New York v. Hannay a 
& Company, (1915) 2 K. B. 535 
Guardian Assurance Co. Ltd. v. Shivamangal Singh, 
(1937) A. I. R. All. 208 


107 


rod = 


nbi 


- - ^a ' " 
5 1 ]J.^ ` , rq » 
vd tue te “ s "E 


£ 
, e 

f €13« 

n ^ *Yt ~$ t 


a 


'*Hamabai Framjee Petit v. Secretáty of.State for India, 


^ (1914) L. R42:1.-A. 44 
Hanson v. Radeliffe Urban ‘District Council, 
.(1922Y2.Gh.:D.490 . 
Haribar Mookerjee and another yo Harendra Nath 


+ 


Mookhérjee, (1910) 12 C. L. J. 252 


Harihar Mookherjee &'ors. y; Jaharuddin Mondal, : 
AE .(1920) 26 Ci Wi N^992 
Harnett v. pond ane another; 2 
ie (1924) 2 KB: 517 ap, 365. 


£ 
i 4 


24 


109 


^ 25 
G y d + 


x 
* EC 
at t ES et 


155 . 


Edom ' 
swa lay E 


m 


ine 155,156 


196, 199 


E E: simien Mea ct serh 
I; M. Lall v. Tho Secretary of State T ord ia, Page 
(1944) I. I R, 25.Lah. 325 ; "e 
Q^: (1945) A. I; R; Pot. 47 | | 3435 
Imperial Tobacco Co. v. A. Bonnard, 
(1927) 46 C. L. J 455 XO 
Inland Revenue v. Muller & Co's Margatine L td.* 
. i1 (900A.C:2170- a ,. .: 16 
vad x ids = j 
Ee edi 
a a aa e 
Jahar Lal Banduri v. Nanda hal Choudhuri M&S, - c: 5, 
ae EE ; (1913) 18 C, W.. N. "545 142 
Jatindra Mohan Tagore v. Bejoy. Chand- ‘Mahatap,; -o o 
"^ ..(1904) I; LR. 32 Cal. 483 57,60 


Jatindra Narain Acharjya Chowdhury v.. Rajenda -- . 
Kishore Das & Ors., (1908) : . | 
s 8C. L. J.. 114 155 


~ 


s, K. GAE EAN Manufacturing Co., Ltd. vv. The King.., .... . 

X . , Emperor, (1947) F. C. R. TE 81 

Joykalee Dasee's Case, (1868) 9 W, R-433. es ^ 200 
ES 2 GENE (E Tu" b [5 


t 1 
Ld 
4 


Kanai Lal Banerjee y. Dasu Ghose, 2-5 


(1954) 58 C. W. N. 922 118 
Kanai Lal Banerjee v. Satyabati Devi, 
| (1938)42 C. W.N. 614 .. | 117 
Kanai Lal Sur v. Paramnidhi Sadhukhan, 
_ (1955) 60 C. W. N..397. , .130 
Karnani's Case, (1928) E. R. 55 L A. 344 88 
EE Natchiar v. Dora Singa Tever  : i Y o 
.(1875) L, R. 2 IA. 169 23 


Kesho Prasad Singh:y. Srinibash Prasad Sihgh,, e.. 
— — (1910) I. E. R: 38 Cal. 791 143, 144 
' Kishari Mondal & Ors. v. S. K. Bhntu Goyen, . 2. pi 
Civil Rev. Case No. 3449 of 55 (Unreported) | 9 


- xi 


st K. 
-Kissan Mohan v. Hursook Das - Page 


4, ,, 4,889) L. R. 17 J. A. 17 200 
K. P. Ramakrishna Pattar y. K. P. Narayan. -Pattar & Ors., 
(1914)1. L.R. 39 Mad. 80 29,31,37 
"Krishnaji ‘Nilkant | y. Secretary. of State, . . ; 
dp , (1937) A. I, R. Bom. 449 , a |. 80 
Krishna Ranjan Basu Ray. y. Union of ‘India, 
(1954) 59 C. w. .N. 99. l . 62,64 
C. ica qo P 
Lala Gangaram v. Krishna Gopal.. Jhun Jhun Walla 
and others, (1955),59 c. W. N. 1006 9 
Lock y. Ashton, 120: B 985 Ae ~. . 196 
- Lovell & Christmas Ltd. y. Commissioner of Taxes, 
l (1908) Appeal cases 46 107 
M 
. Mackertich John v. H. C. Gupta, | 
E (1945) 49 C. W. N. 322- a 18 


Mahadeb Lal Kanodia y. The Administrator General, 
West Bengal & -ors. (1955) 59 C. W. N. 384 131 
Metropolitan Water Board v, Dick, Kerr & Co, Ltd. 


(1918) A. C. 118 . 24,31,36 
Moharaja Mohindra Chandra Nundy v. Chandy 
Churan Banerjee, (1920) 24 C. W. N. 592 108 


Municipal Council of Cocanada v. The ‘Clan’ Line 
Steamers Ltd., (1918) I. L.R. 42 Mad..455 106 


IN 
` Nabo Kishore Mandal v. Atul Chandra Chatterjee | 
| i & ors., (1912) 17 C. W. N. 846 133,155 
Nagendra Nath Gupta v. Sm; Mohit Kumari Pandit 
& ors., (1955) 59-C. W. N, 984 69 


Narayanganj Central Co-operative Sale and Supply 
Society | Ltd. y. Moulvi Mafizuddin Ahmed 
and' ors. , (1934) 38 C. W. N. 589 (F. B.) 117,118 
Nath Ram v. Mula & ors., (1936) A. I. R. 25 31 
Nabin Chandra Dey v; “The Secretary of State, ps 
(1875) I. L. R. 1 Cal. 11 198,199 


xil 
te 
oe A 


P 
- r e , 
, p. ' x Pa 
-ey x NG hi mn ere vos Aes t ge 
Ed » P PE atu m MI i = 4 "I 


"Peninsular -and Orient! Steam Navigation, Company "NM. 
C Uy r y. The Secretary. of State for İndia, MOS 
"E e (1861) 5 Boñ.. Hé ©; R App. A. 1 196, 197, 198 E 


.P. K. P. S. Pichappa Chettiar & ors. v Chóckaliigam 
Pillai &x Or, (1932) A. LR. (P. CJ. 192 M 


38 CW. N. 1185 e.c. ) ^- 170,179, 181 
' Province of Bengal y. S. E. Puri, 
(1945) 5LC. W. N. 753 80 
Province of Bombay ». Khusaldas Advani, P Nu eu 
: ., 1/0950 S. C LCW. N; (1950 | 


A. I R- SÌ C. 222 at PP, 248-49, e 


"P. V. Rao & ors. v. Khüsaldas S. Advani, |; 5 


t Aver * 


4 “(i949) A. IR; : Bomboy 277 at P. 285 109 
“R” 
Raghubir Sahu y. Ajodhya Sahu & others, - l 
(1945) A. I. R. Pát;?482; ^^ 777 0 ^7 57,60 
© Rajah Nilmony Sihgh v. Kally Churu Bhattacharjee, t 
(I (0874) EER, 1I:.'A.83. b - 23 
: Rajendra Nath Mitra V. Nagendra Kumar Bose; ^ | " 
+ (1927y A. I: R. Cal, SIT RE mai e a 
“ Ramanathan Chetty's case, 
D A, LRI P: C, A (75 7 7^ "900 
“Ram Ratan Sahu'y, Bishnu Chand, E - 
A90) 11 ©, W:N. 732." i 7 94 
Rangachari v. Secretary-of State for India, ^ — 
(1936) L. R. 64 LA. 40. 32 
Ricket v. Metropolitan Rly. Co., 
(1867) b. R: 2 H; L.175.at 204. . . 16 
-'R.:Venkata Rav. Secretary: of State for India in Council, 
' =. (1936) L. R. 64 L A. 55., .^ 7 ate 33499 
Dy, Lie * ROS g“ Py 


* Saccharin Corporation | Ltd, y. Chemische Fabrik - 
"TH . . Von. Heyden Aktiongeschellscheft, 
(1911) Kings Bench 516... . - , . 109 
Saroje Mohan Chatterjee & Ora. v. Jibanmull „Babn, Ea i 
(1953) 57 C. W. N. 909. = 116,118 


'- xiii 


Satya Brata Ghose v. Mungniram "Bangur & Co. Ltd., 
(1954) S. C. R. 310; 
Secretary of State v Bhagawandas, — - 
(1938) A. I. R. Bom. 168. - 
Secretary of State y.Moment, 
(1912) L. R.'40 I; A. 48. 
Secretary of State v, O. T. Sarin & Company, 
(1929) I. Le R. 11‘Lah. :375. 
Secretary of'State for India in: Council y. A.-Cockeraft, 
| (1914) I. E... R:"39 Mad. 351. 
Secretary of State for India in Council v. Ramnath, 
(1933) 37 C. W.N. 957. 
. Secretary of State for India in Council v. Bari Bharji 


“and another, (1882) L L. R..5' Mad. 273. 


Secretary of State for India in. Council v.:Srigobinda 
Chaudhuri, (1932) 36 C. W. N. 606. 

Sheoprasan Singh & Ors, y. Ramanandan Singh & 
Ors. (1916) I. L. R. 43 I. A. 91 


- Page 
31,32,35 


80 
197 

80 
198,199 
198 

198 
198 


“30 


‘Shiv.bhajan Durgaprasad v, Secretary- of State for India, 


(1904) I. L. R. 28 Bom. 314. 
Snow white Food Products Co. Ltd., v. Messrs. The 
Punjab Vanaspati Supply Co.; (1943) 49 C. W. N. 172. 
Srinivas Khedwal v. The State of West Bengal, 
(1953) 57 C. W.N. 719; 53 C. W.N. 719. 
Sripati Charan Panja v: Narendra Nath Roy Choudhury 
& Ors, (1956) 60 C. W.N. 1070. 
Sripatrao Sadashiv Upre v. Shankarrao Sarnaik, 
(1930) A. I. R. nom. 331. 
State of Bihar v. Abdul Majid, 
(1934) S.C.A. 226 at pp 238-239 
A. I. R. (S. C,)y 224. 
State of Bihar y. Kameshawar Singh, 
(1953) S. C. A. 53. 
State of Bombay v. Bhanji Munji, 
(1954) S. C. A. 1286. 
State of Bombay v. R. S. Manji, 
(1956) S. C. A. 308. 
State of Bombay v. Ali Gulshan, 
(1956) S. CA. 17. 


197 
31 
43,45,51 
9 


30 


199 
53 
43,48,53,54 - 
54 


54 


oiv 


cı State of Bombay v Heman Santilal. Areja, vors: pos -Page 
end (1952) A. I. ReBom, 16.- . 0^ 47 
State of West Bengal v. Mrs. Bela Banerjee, « i; 002. 4. ma, 
[^ (1954) SC. A.41 ~ > Lugd i 49 
Supana Nath Datta v. Sailendra Nath Mitra,- AP. 
: (1950) 87 C. b. J. 140. 7,6 51,52 
Sully y. Attorney General a. a ded e ajaa CAS ee ou 
C (1860) 5 H. &-N. 1ni. R rape 107 
Sunil Baran Roy Choudhury v. Purna Chandra Chandra, 
$e (1952) 59 C W. N. 974, 1, v 74 
Suraj Narain Anand v. North West. Frontier Private, p 
c (1942) A.LR.P. E 3, nr I. R 75 LA. 343. 
- -33,34,35 
Surjya Kumar Mukherjee & Ors. ». Trilochan Nath & Ors., 
* (1955) 59-C. W:N. 526, ¢ -4 - . 2. 68 
i, | eq SaS 
' Tarapada Ghose v. Sailendra Nath alias Satya Ghose, 
(1952) 57 C.-W. N. 131, -- . M6 
Qj PN" 


Uday Chand Mahatab Mohadhiraj Bahadur of Burdwan 
y. Province of Bengal and. others, 


(1946) 51 C. W, N. 537. © 198 
“daia Saha v. Habibar Rahaman & Ors., 
(1937) 42 C.W. N° T71L. ] 68 
| University ef Calcutta v. Dipa Pal,. . . i ; 
(1952) 56 C. W. N: 730. 119,124 
y? 
" Vine v. National Dock Labour Board, oo wd 


(1956) 1 Q. B. 658. 


e : 
. Weld Bhundell v. Stephens, . E m 
(1920) A. C, 985.. l „196 
Wijeysekera v, Festing. "n 
(1919) A. n^ WDR 


- E à 
- — 


> 


| - E é 


"THE CALCUTTA LAW JOURNAL 


t 
` trr} 








-[ voL. 99, 1 0 o ÇALCUTTA | | : 1. 








577 CIVIL REVISION... 


` 
+ u! eh dle - 





Before itg. Justice Héenuipada Mukherjee. * Civil 
UT BUM 1956 
3 c edd ea eas dE NO 1L Mey 

M od en ae | | November, 29 


Mo e SALYA BRATA ROY CHQUDHURY « 


i = m "m 3 oaa ' p "E 
The West jan. Prsmises, Rent Control ( Temporary. Provirions Act 1950 
( Wert Bengal Act X VII of 1950 ) — Section 9 u (gj — Fixation. of standard reni— 


Methods of determining fair and feasonable rent. 


" Under the provisions of Section 9 (ly (gj of the West Bengal premise: 
Rent Control ( Temporary Provislons ) Act, 1950, itis the duty of the Rent l 
Controller to determine tlie standard rent: of .premisesat a.rate which is 
fair and reasonable; The Act does not lay-down any provision or procedure 
for determining the fair and reasonable rent, The Rent.Controller, there- 
fore, should be guided by ordinary principles of Justices „equity and good 
conscience. 
Obxervátions in ‘decided cases on’ standardisation can never be 
exhaustive nor can they apply uniformly to all premises. 
_ There may be various ways and means for- ;determining the falr and 
reasonable rent under Section 9 (i) (g of the Act. Assessing the probable 
cost of constrüction of building and giving thé landlord afalr return for his 
capital expenditure i may be one such method: A comparison of prevailing 
rents of neighbouring premises possessing similar advantages .end disadvan- 
tages may, be another separate method. These two methods need not 
necessarlly be conjunctive. . They may be disjunctive. In a proper case, 
however, the Rent Controller r may adopt both the methods. l 
The expenditure incurred by a landlord for payment of municipal 
taxes and for reoairs and maintenance of premises is not. a part ‘of capital 
expenditure for constructing a building. ,Theseare recurring costs which 
every owner of a house property must incur. 
., Where the Rent Controller rejected the Inspector' s ‘report as incom- 
pleia { on ‘the’ ground that the Inspector had not estimated several items of a 
construction )‘but, refused to go into the” evidence” adduced ' before him 
about the prevaling.rent of other premises in the locality, — 


a - 


Pd 


* Civil Revision Case Nos. 2448 and 2449 of 1956, 
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Application , for revision by the andic ‘against an order 


Nu 7 oh Nu LM of the Subordinate Judge in the matter of standardisation of 
1956 - fent. < ee 
ome 


The material facts will appear from the judgment. 
P. C. Roy Chohdhury. 


PLANE. Bhupal Chandra Roy Ohoudhury for the Petitioner. 
Satya Brata Roy Chou- Noni Coomar Chakravariti and Sati Bhusan Dutt for the 
` dhury. Opposite Party 





Dodo Th Jdgment of the court was as follows : — 
November, 29 : 
Renupad: a Mukherjee-} — These two. Rules arise out of 
one judgment passed in appeal by the 9th Court of the Subor- 
' dihate Judge at Alipore. It appears that the sole opposite party 
of these two cases filed an application e each for standardisation 
of rent in respect of the premises in his occupation. - These. two 
applications were dismissed .by the. learned. Additional : ‘Rent 
Controller and in two appeals preferred by the..landlord. «The: 
learned ‘Subordinate Judge reversed the. order of the Rent 
Controller and’remandéd thé cases to: him for fresh decision in 
áccordance with some observations made by him. T he. land- 


lord petitioner obtained the present. Rules against the appellate 
order. 


From the records of the leárned Additional Rent Contro- 
ler, it would appear, that she sole opposite, party, : of each of 
hese two. cases occupies. a -portion of. .premises No. 18B, 
-Bhabananda Road, -as a-tenant under P. C. Roy ‘Choudhury, the 
landlord Pétitioner. ` The contractual rent of opposite Party 
‘Satya Brata Roy Choudhury ` is Rs. 45/- per ‘month | and the e 
contractual rent of Pramatha Nath Ghatak, the, tenant in the 
other case, -is Rs. 60/- pet „month. . The contention of the 
tenants before the learnéd Aaditional Rént Controller was,that 
the contractual rent in each of these two cases is too high and 

. exorbitant and the Rent Controller was asked, to determine the 
standard rent of these. two-premises ata rate: which should. be 
— fair and reasonable. ` Apparently both the applications were 

treated as being governed by section 9 (1) (g) of the West ^ 


^ 


r 
b 


/ 


VoL.99] ^ ' HIGH COURT l 
D | ed 2o gera v, Er ae A ET ^ 


an hi 1 4 


bih Premises Rent Control Act, 1950. As no other provi- 
sions of this Act for fixing ‘the standard ‘tent! apply tó! these 


premises, the learned “Aditi öifä Rent'Centroller^ attempted) to: 


OU DUNS 1152 rey Y et llenos a 


Sis Dm NE 

determ ne Ke standard tent at ^ rate which 'ih5uld “bE ‘consis 
POT mon aE Ex 

dered fo be fair diy fedsórlable/" TipBeass on an'examitidtion - 


of the ad of "wis Additional Rert'Cohntfoller that 'evidénce 


er i 


of two "kinds w was aded 1 n’ behalf “of ne réhànts fór thë: 


KATA 


Hi jor ü yg; E ” 
purpose of determination of f Sad reasonable Te ient; One kind 


mine OFA: oy. 19317 ‘ T uks n e i < 
of evidence pure tH ‘costs Gf Constiistlof of the ` “disputed 


edo Sij 


premises and another kind of avidencé Yeldted “to ‘the’ rerit! of 


See Nee Sin. m run Herun ar es 
some premises in the locality having similar adva vatitages and 


amenities.. For the purpose of ‘determination of.the “costs” of 
construction of the premises the services of an Inspector was 
rerjuisitiond byt the ‘earned’ Additional’ Rént Controller. | The 


lampa nn 


4 " 
Inspector inspected the | premises arid submitted d areport : after 
hara M TCE e? tapera ot mfr pp 
recording some evidence. The’ costs ‘0 ‘construction ' Wete 


e C RE RS 


estimated by ‘the Inspector at a sum “of Rs. 14,764]- allowing 


2 fan "y 


contingency at "10%, i per: cent. The repoit was rejected by the 


learned Additional. Rent Controller on the ground’ that’ it was 
ingomplete a and She. Inspector b "had not estimated the costs in rés- 
pect of some ‘items of construction. As the-Costs of cou.stiucion 
of the building, could ' not be properly ‘estimated, ‘the’ learned 
Additional Rent Controller thought’ that if “would ‘be needless 


for bim to- go into the evidence which had beén adduced’ By’ the 


tenants to show. the ‘prevailing. rent- of similar premises | in the 
,Ipeality . passessing . similar advantages, and. disadvantages. 
"Ultimately he was of opinion .that the tenants | had failed to 
make out. any, case under section 9 (1) (g) of. the Rent “Control 
Act,, (950. and so he dismissed the - applications, Against 


that dismissal the.tenants moved he appellate Court. remanded 
the applications to the learned. Additional Rent Controller. -for 
frésh trial in'accordance with some observations made by him. 


‘The order of the appellate-Conrt has. been ; jchstenges in.the 


idi poe in High Court. ZI 


A ^. f i d 
& ate :- ` mk A ck + 


Civil 

1956 

—— 
P. C. Roy Choudhury. 

y JALU 2.1 D 
Satya Brata Roy Chou- 
e 42 dhury. | 

Renupada Mukherjee, J. 
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c ze » 1 


ea 7 wpet n P Dr E uM E n 
cii .. Mr. Roy Choudhury appearinge on behalf. of the ‘Jandlord . 
NS pétitioner in'these'two;cases drew my, attention to certain, 
[9567 portions of the order of the appellate Court, . The order. of the 
oco V S2 * appellate court is inordinately long, ; have | gone through. the, 
jit Roy Choudhury. , whole, of this order and there | .is no shadow of, a ` doubt ‘in my | 
Satya Ae Roy um . mind that the order isso- very, diffuse and “complex, and it 


dhury. . contains so many illegal. observations that, it would not be 


a Hsc 75, proper to.ask the learned Additional, Rent Controller to dispose 


Renupada Mukherjee, 7. òf the applications. of the tenants in. accordance. with the obser- 


vations. made by the appellate. court, Suffice it to say ‘that the 


order of ‘the appellate court can not - “stand and ‘it must “ be'set ` 


id En GaN O tr on i-am I ` Res utis 
asiae. __, 


s "dat d À i ) iw s ME C Ap] Tu sb dtu p id $. 


E 


; While setting aside: the order of the appellate, court, 7 must. ` 


say that the ;order, passed by the, learned Additional Rent , 

Controller on the two applications of the A is not a proper 

"or legal order and it cannot be sustained. Under the provisions 

of section 9 ( (9 (g) of the Rent, Control Act 1,1956 it was the 

duty of the Additional Rent Controller to determine the stan- 

dard rent. of the. disputed premises ata rate “which is fair and 

reasonable, -The Rent Control “Act itself does not lay down 

any, provision or procedure | ‘for determining tha” fair and 

reasonable rent in such a case. So it stands to reason that the 
Rent Controller should’ be guided in such ` E case by ordinary 

principles of justice, equity and good conscience. It is no 

doubt true that some decided cases as to the manner in ' which 

such fair’ and | reasonable rent’ should be’ détermined. qe mist, 

however observe that such observations | Cari never" be KAN 

tivé “nor ‘can the y apply: "unifórmly ^ to' all” premises, the 

| determination of the standard rent of ‘which ‘would be governed 

ux by'the Provisions óf/section.9 (1) (g) of the. Rent. ‘Control. Act; 
1950: © [n this particular case the tenants sought . to assist the 

. leàrned Rent Contróller: in two ways, namely, by giving evi; 
dencé about the! éstimated cost of construction :of the premises 
-' occupied by the tenants and. also by. showing. what is. the 


^ 


prevailing rent of neighbouring premises possessing similar : 


aì VOL. 99] ..:5^; HIGH COURT. < 


kan 


‘advantages and E EE The Rent Controller : thought 
„that the estimate.of costs prepared by the Inspector’ was -not 
Acceptable. - He observed that costs of: several items ‘of cons- 
truction have been leftrout:and there is no: reliable evidence 
about the value of the land on which the buillding stands. If 
the costs of several items of construction have been left out in 
' the-report-of:the Inspector, it was the duty of the learned 


Civil 


| kh nana 


1956 


nad 


f P, C. Roy Choudhury. 


v. 


Additional, Rent; Controller to askthim to fill up the! lacuna . satya Brata Roy Chou- 
. dhury. 


. after.taking necessary evidence from the parties: As ‘this was 


not done, both parties. must. be “igiven:.an’ opportunity to 
adduce- further evidence regarding the costs of construction of 
the items left out in the report-of the' Inspector. In this connec- 
'tion'T would'also give an 'opportunity to both parties to adduce 


"evidence régarding the value ot the land at thé timé "when the 


applications for ‘standardisation of ‘rent were made. I must 
obsetve, however, that the learned Additional Rent Controller 
was wrong in thinking that the expenditure’ incurred by the 
landlord on account ‘of payment of municipal faxes. and ‘for 
repairs and maintenance of- ‘the premises is a part of capital 
:expendiiure. These are recurring Costs which every owner of a 
house property must incur.’ "They cannot constitute the’ capital 
expenditure for constructing a building aş has been thought by 
“the learned Additional Rént' Controller. ' So'the 'partiés, neéd 
not'adduce any evidence regarding g the expenditure incurred by 
the landlord for payment of the ; municipal taxes and on ‘account 
of costs of repair and maintenance. ' 


‘The learnéd Additional Rent Controller was further of 
opinion that as no accurate estimate of, the costs of construction 
,of the building could, be made, it would be needless for him to 
"Yo into the evidence ‘adduced in the case for showing the pre- 
vailing rent in the locality of, premises possessing similar 
advantages “and disadvantages. . This. observation. does not 
seem to be justified tome. As I have already observed there 

emay be various ways and means for determining the fair and 
reasonable rent of some premises tinder section 9 (1), (g): :0f the 
Rent Control Act. 1950. Assessing the probable cost 
of construction of building and giving the land-lord a 
fair return for his capital expenditure, may be one .such 
‘method. A comparison 'of prevailing rents of neighbounng 
premises possessing similar advantages aud disadvantages may 
be another separate method, These two ways of ascertaining 
fair and reasonable rent under section 9 (1) (g) of the Rent 
Control Act, 1950 need not necessarily be conjunctive. They 
may be disjunctive. In the facts and circumstances of a parti- 
cular case, the Rent Controller may profitably ‘make ‘a 
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reamparison:of the rates which woüld:emerge:by-. adepting: both 





Cw jthe .above methods, and thereafter he qnay determine: the 
ae standard..rent at a/rate which -would ‘appear:to be fair and 
i »1956 ,reasonable.to him : In my. opinion it was mot proper for' the 
~ Rent Controller: .to refuse to take into ‘consideration: the 
P:C.Roy.Choudhury. : evidence adduced before him-about the prevailing «rent of the 
MS -other premises in'the;locality :simply because the estimated 
Satya Brata Roy Chou. - Costs Of.the disputes. premises oould not ber ascertained.’ “The 
.;hürys order-passed by him will, therefore berset 'aside- and' the cases 

must, be remitted.to. him for fresh trial. ~ 
Renupada Mukherjee, F. In the result. these two Rules,are made absolute. ‘The 


order of the appellate officer which bas.been complained of 
by the landlord petitioner is hereby set aside and the two 
, applications of the two. tenants involved in these. two -cases are 
| remitted to the learned Additional Rent Controller. for proper 
trial in. accordance with the provisions of section 9 (1)(g) of the 
“West Bengal Premises Rent Control Act, 1950. Before passing 
"his. final order the learned Additional Rent Controller will di 
réct the Inspector to complete his report regarding. the 
‘estimated cost of construction of the disputed premises. by 
_ascertaining the cost of construction of such items as have 
‘been left out by the Inspector. --The latter would also be direc- 
_ted to estimate ,,the cost of the land.on. which. the premises 
. stand at the date of the applications by.taking fresh evidence 
" from the parties. After all these materials are complete, the 
_learned Additional Rent, Controller will determine the, estima- 
ted: costs of construction of the’ disputed premises and he would 
allow the landlord such return’on the total costs as. may seem 
 to'him to be fair and reasonable.’ The learned Additional 
"Rent Controller will also allow both parties to adduce further 
evidence regarding the rent of similar premises ir the locality + 
possessing similar advantages, and disadvantages. (On a 
consideration of all’ these materials, the learned Additional 
‘Rent Controller will fix the standard rent of the disputed . 
premises at arrate which would be reasonable. ~. e 


fe 


Let the records be-sent down as early as possible. 


In the circumstances of this case, J do not make any order 
as to costs. ` 


‘Rule made absolute 
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West 'Beignl Estates "Acquisition Act ( West d Bésedd Aet 1 — 
— Applicability of > Talang aed eats a that Sit Jer — Whether 
“Gi Cosrt bared tictip. P E 


t 


E. 


Section 46 òf: the; West Bengal UM Acquisition Act,’ 1953 applies to 





suits and applications, which are,.purely: suits andı applications for: ‘the. 


determination of rent or determination of the status’ of.any tenant ‘or the 


incidents of "any tenancy., The operation of the section cannot "be' extended | 


:to cases'where a. person seéks‘for-a declaration (as In this case") "of" his 
right to any land asa tenant and where his right is denled: by the cther 
side. Even jf it be necessary for the Court.to determine the status of the 
tenant or the'incidents of the tenancy for the :purposa™ of Idétérmining the 
primary dispute, viz, the dispute relating tothe land, Such a'sült "taken in 
its totality must-not bedeémed tobea sult'withini the purview- of the 


section and the GivilCourt would -have' - its "Ghdinery jurisélcits to try 
“the, suit. .' n, j- uio e. du^ || 


- 


‘Application - by: ‘the Plaintiffs dager Section - 'I i C. P.C 


, and; Article: 227:0f- the; 'Censtitition - against an order of the 


“Munsif: ‘dismissing’ their Suit ünder Seprio 46 of the West 
Bengal Estates Acquisition Act, — = 


4 The;material facts! will appear frö Oo ie dagen on 

' Kalipada 'Gin a, for ‘the. Petitioner, vi p 

© | Sarat’ Chandra” — and” Arun” Kumar "Jana for the 
"Opposite Party. = ee e Et tun 
“The Judgriiénit of thé Col rt Was as follows :— | 

'Renüpadá* Mük &rjee::J.-—This Rülé was issued on the 


"prayer ofthe plaiàtifs:pétitionefs u fider the following. circums- 
“tancési:—" E ee v Flo 
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* Civil Revision Case No 2288 of 1956. 
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Beni Madhab Ghose 


"ME ors. 
Lm b 
Sm. Anila Bala Ghose 





Renupada Mukherjee, J. 
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They instituted a Suit: ‘against ithe ‘opposite party in the - 


Court of the Munsif of Ghatal for a declaration that they have 
gota Korfa right, inrespect of a plot, of land described in the 
schedule éf the'plaitit There was also a prayer for: confir- 
mation of their possession and, in the alternative, for recovery 
of Khas possession-if.it wasi | found by the Court that they had 
been disposséssed by the defendant opposite party. The suit 
was contested in 1 the Court below, by the opposite party and 
after the suit‘was pending im the trial‘ “cburt'for sometime, the 


opposite party took a preliminary objection that the suit was 


- not.entertainable by, the Civil Court:in view -of. the: provisions 
of. “section, 46 of the, West. Bengal Estates: Acquisitions. Act, 


71953. This preliminary objection of the defendant. . opposite 


party was giveri effect to by the learned Munsif, who, directed 

“"that-the plaint should Be returned to the’ plaintiffs "for "being 
^: filed im Civil Court after the questions which ‘had’ ‘been “raised 

.in-the suit were disposed oPby the Reveriüe ' Authorities, "who 
^ were then preparing ʻa recurd-of-rights in the- locality. The 

plaintiffs have. come to D Court challenging the legality and 
~ propriety-ofthisiorder:..”: a * LE ME di 


E T (ont te eu 
e - ^. a 
on: OG ik Snc 


MES ae t kad - 
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aaa tat 


-y c Mr. Sinha, appearing on-behalf-of thé plaintiffs petitioner 


. contended, that the; provision. of2section’-46 of the" Estatés 
.. Acquisition. Act had no application to the:facts of tthe’ present 


case and the, learned: Munsif was wrong *in-refusing to renter- . 


tain the suit and in thinking thatthe Civil Court has lost its 
jurisdiction temporarily. Mr Sinha contended that section 46 
of the Estates ‘Acquisition Act,-which ‘curbs the jurisdiction of 
the, Civil Court at least temporarily applies:only.to cases: where 
* the determination of rent or determination of the. i. of.any 
“tenant or the incidents of [any tenancy is in issue . Sinha 
admitted that where arly. of these ‘questions have js to be 
determined the Civil Court should; wait:tillithe preparation of 
the Record-of Rights, and keep ! the suit stayed. It was the 
argument of Mr. Sinha that in this particulàr'case the plaintiffs 
petitioners were claiming, a tenancy right in respect of a 


"particular plot of land, although for assertion of that right the 
tenancy had to be, ; described as Korfa „tenancy. The, teal 
dispute i in the submission of.Mr. Sinha was a dispute ‘about the 
right of the, plaintiff’s-petitioners to- possess, ; the, disputed. land, 


which the defendant opposite party was attempting .to. take 
into her possession. 


"In support of the above contention Mr. Sinha cited a 1 Case 


w 


+ 


a 


ol. 99} ' | HIGH COURT: 


1 


reported in” Lala :Gangaram vs; ‘Krishna Gopal JhunJhun 
Walla anto'hers-(J). In:thaticase: it was: ħeld : by ai Division 
Bench of this Court that a.suit in which-the. title of the . party 
is to be determined viz, whether he is or is not. a. tenant,.in 

respect of a particular land ‘under another person does not come 
within. the'purview of section’46 '6f" the Estates" Acquisition 
Act. This case has been- followed: by Bachawat, J. : sitting 
simgly in.a case. -reported in Sripats Charan Panja: vs. 
Narendra Nath Roy Choudhury & ors. (2) 


Mr. Jana, appearing -on behalf of the -opposite party 
contended, .on the other hand, that, section.46 of!the ; Estates 
Acquisition Act applies also to.a case where a question: of the 
existence of the tenancy is raised because the determination of 
the rent of a'holding:or the status of a- tenant or the "incidents 
of any tenancy necessarily-involves the determination!-oóf: the. 
existence of the tenancy. In.this connection, Mra, Jana drew 
my attention to an unreported decision of a Division Bench of 
this Court in Kishari Mondal «@ ors. vs. S, KR. '"Bhutu 
Goyen (3). -On -a perusal of that: judgment I- find that the 
learned judgés were of opinion;that.although there may: bea: 
prayer by a tenant for declaration of his. tenancy right in 
respect'of any larid;section-46' of the ‘Estates Acquisition Act 
would- apply even: .it' 'for"a "proper: ‘decision’: of “the’ ‘disptite. 
the Court :.will.necessarily.have-.to determine: the "status and 
the incidents.of the tenancy. Having. regard -to»-the: facts of 


. the'case before me I am not inclined to think. that. .the issue, 


* 


which is materialis either'the status óf the tenant or any 
incidents of the.tenancy. The vital issue ‘inuthiss case; is 


whethér the plaintlffs petitioners. have got. a, right. to : retain’ 


their alleged possession- of the disputed land as age st the 
opposite party: as-tenants. Such a dispute'is really ‘a’ isputé 
with regard to a right. in a particular.land'-and it. does “not 


certainly come within the purview of section 46 of the. Estates. 


"Acquisition Act. 'If a suit of this nature is fo be govérned by 
that section then disastrous consequences’ would: follow? im 


many cases. We can well imagine cases where a landlord: 


may threaten to dispossess a tenant fromi.his holding or may 
even actually dispossess him. If in-such' a’ case the tenant 
were to abide by the completion of the:Record of ‘Rights -and 


SU rr 
4^ + 
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- 


a Am oe 
(1) (19557.59 C. W. N. 1006. A 
(2) (1956 y. 60 C W.N. 1070. d 
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(3) Civil Rev. Case No. 3449 of 55( Unireported ) 
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if he were to be deprived: of his remedy in a Civil Court; -then 

he would be placed ina very ‘sad predicament. In, cases of 
this nature the tenant has, often times to move the Civil Court 
for'an appropriate order of injunction. Suchan order cannot 
be passed by any Revenue authority. Section 46 of the 

West Bengal Estates Acquisition Act restricts the power of the 

Civil Court temporarily. The operation of that section should, 

therefore, be confined £o cases to which the section applies: in 

its terms and it should not be extended beyond that limit. In 

my opinion, the section applies to suits and applications, which 

are purely suits and applications for the determination of rent 
or determination of the status of any tenant or the incidents 

ofany tenancy The operation of section 46 of the Act can- 
not be extended to cases where a person seeks for a declaration 
of his right to any land asa tenant and where that right is 
denied by the other side. Even if it be necessary for the 
court to determine the status of the tenant or the incidents of 
the tenancy for the purpose of determining the primary 
dispute, viz. the dispute relating to the land, such'a suit taken 
in its totality must not be: deemed ‘to be a suit within the 
purview of section 46 of the Act and the Civil Court wculd 
have its ordinary juiisdiction to try the suit. 


In the result I hold that the learned Munsif acted illegally 
in refusing to exercise his jurisdiction regarding the trial of the 
suit and in making an order for return of the plaint. 


The Rule is, therefore, made absolute and the order 


"d 


complained of is hereby set aside. The learned Munsif is * 


directed to go on with the trial of the suit in accordance with 
law. j \ 

Having regard to the circumstances of this case, parties 
will bear their own costs in this Court 
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APPEAL FROM ORIGINAL CIVIL ` 
Before Mr. Justice P. B. Mukherji and 
Mr. Justice R. S. Bachawat. eA d , 


/ v DULAL DAS-MALLICK ` TE 


V ; Civil 
GANESH DAS DAMANT & ORS.* ` | 1955 
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Good Will, definition of—sSale n and other re 
for sale, to be Mr LM will, if includes month; ; 












On a consideration of the sale proclamation d s well ‘A 
orders, directing the Sheriff to sell, it was held ‘that’ “the ' $ 
sald in this, case was nothing else than the good will of .@ 
D. Mallick & Co ,-46/A, Neaji Subhas Road, Calcutta asap 


C I tih udin 


~ : - 


Held forties that it was the good will of the e that Was. E 
and that the good will in this case included the monthly. j s 
shop room in whlch the business was conducted. 


t 


f There- can be no hard and fast ia no simple aie and no pH T9 0 6 
inflexible rigid definition of the expression “good will” but it is necessary: 
to see the entire nexus of ' facts connected with the business whose goodwill 
is to be determind. . ` 


+ 


"Goodwin " in juin is not the abstract quality which- the 

arian^means by that expression but a very 'concrete notion of pa 

practical import. The goodwill of a business depends a good on 
the oe ane circumstances of the particular business. _ 2 


1 
is af, t 
aa 3 


Goodwill -repiesents a “business reputation: "Business reputation” isa 
complex of, personal reputation, local reputation and objective reputation ‘ 
of the products of the business. : 


r , 
- Maes F ; ’ . t M es 4 


. Except where the reputation of the business and “where the ‘product 
of the business, more than its proprietor have won widespread, popularity . 
and ‘universal approval and except in the case- of well-knpwri „patents and 
manufacturing -processes in which event the personal and objéctive reputa- 
tions predominate, it.is the local reputation or the attribute of. locality : 
which forms the! Bh content ka goodwill in almost every other business. 
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Suit for the pe of pain on d a shopy room in 
premises No. 46/A, Netaji Subhas Road, Calcutta, and 
seeking other incidental reliefs. ; ©  '— | 





* Appeal from Original Diécree Ne. 1 of 1958. 
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The material facts will appear from the judgment. 

Sisir Das for the Appellant. 


S. Chatterjee and Salil Hazra for the Respondents. 


lhe judgment of the Court was as follows: — 


P. B. Mukharji, J.—This is an appeal from the judgment 
of the learned trial Judge dismissing the plaintiff's suit with 
costs. 


The suit was instituted by the plaintiff on the 17th Feb- 
ruary, 1950, for the delivery of possession of a shop room in 
premises No. 46/A, Netaji Subhas Road, Calcutta, and for 
seeking other incidental reliefs. The plaintiff’s case was that 
he was carrying on business as a dealer in paints and varnish 
at the said shop room as a monthly tenant paying rent at the 
rate of Rs. 144-6 per month under the name and style of 
D. Mullick & Company. He was indebted to a person called 
Gopal Lal Daga who instituted a suit being Suit No. 610 of 
1948 against the present plaintiff under Order XXXVII of the 
Code of Civil Procedure for the sum of Rs. 3,'735-9-9 on certain 
hundis. That suit was decreed with costs on the 17th 
May, 1948. The decree-holder Daga of that case started execu- 
tion proceedings and in course of such execution proceedings 
the furniture, stock-in-trade and goodwill of the business of 
D. Mullick & Company of the plaintiff were sold as a going 
concern and were purchased by the defendant Ganesh Das 
Damani on the 19th February, 1949 for the sum of Rs. 8,100/-. 
The sale was held by the $heriff. It is the plaintiff's allegation 
in the plaint that on the g2nd February, 1949, Damani wrong- 
fully put his padlocks on the doors of the said shop room and 
has continued to be in possession of such room since then. It is 
also his allegation in the plaint that the second defendant Usha 
Bolt and .Nut Company is now in possession of the said shop 
room ‘and is carrying on business there. In fact the second 
defendant Usha Bolt & Nut Company purchased on the zgrd 
June, 1949 for valuable consideration the business of D. Mullick 
& Company with its goodwill stock-in- trade and furniture as a 
going concern. 


The fene trial Judge after hearing the parties and their 


* 


j 
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evidence came to the conclusion that the sale’ in-this.case Civil 
4 


included the goodwill ot the business of the plaintiff in the ass 
said shop room as a going concern, and that .Dy sale ot'such , ` 
goownu) ine plaintlt also lost his monthly tenancy rights.therein: Dulal Das . 


Mallick ` 
à EA 2 "a 7 SO v. 
"p^ si i = H . t = $ anesh 
.lhe essential point for, determination: in “this: appeal is 5 Po 
whether the goodwil-1n the present case includes- the right ot PB 


the plaintifi-as a monthly tenant to occupy that'said shop room. Mukherji, J. 
Betore a decision can pe reached on that point the primary 
enquiry must be what in fact was sold by the Sheriff.- In 
other words was the, ' goodwill” in tact sold? ‘For- that’ purpose’ 
the. relevant sale. prociamation arid orders of sale are material.’ 


|| 
Led || " 
mtt. 
* 


, The relevant sale proclamation dated the .1st-.February, 
1949, settled on notice to the attorneys on record which is 
directed to be filed herewith with the records ot.this appeal. 
shows what was sold. The material terms ot.the Sheriff's sale 
proclamation are “To be peremptorily sold pursuant to the order 
ot the High Court of Juaicature at Fort William in Bengal in 
its Ordinary Original uivil Jurisdiction dated the tenth day ot. 
December one thousand nine hundred and tortyeignt made in' 
execution ot the decree dated the seventh day ot May one 
thousand nine hundred and. torty-eight and pursuant to the 
orders dated respectively the tenth day of August one thousand: 
nine hundred and torty-eight and the ninth day of September 
one thousand nine hundred and torty-eight made in Suit No. 610 
ot 1948 by the Sneritt of Calcutta at iNo. 46/A Netaji Subhas 
Road in the town ot Calcutta by public auction on Saturday 
the igth day ot February one thousand nine hundred.and - 
torty-nine at the hour of twelve o'clock noon the goodwill of the 
business of D. Mullick & Co., of No. 46/A, Netaji Subhas Road 
and the right, title and interest of the detendant ‘Dulal Das, 
Mullick the sole proprietor of D. Mullick & Co. in the following ' 
moveable properties.” Then the proclamation recited the items 
of the moveable properties; At the end of these recitals are ` 
stated? the words “in one lot as'a going concern”, || | ` | 


~~ 
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The proclamation- expressly / states .in’ clearest - terms: that’. - 
what was being sold. was the -goodwill .of the business: of c. 
D. Mullick and Company of No. 46, A Netaji Subhas Road as 
a going concern in one lot. 


^- 
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The order of Mr. Justice Majumdar of the gth September, 
1948 also says—"“It is ordered that the Sheriff of Calcutta do in 
execution of the said decree sell ‘the: goodwill of the’ defendant 
firm D. Mullick & Co. of No. 46A, Netaji Subhas Road, Calcutta, 
without attachment.-under section 51(b)-of the Code of Civil 
Procedure. along..with ‘the moveable properties.”. The next 
order material for this purpose is the one by Mr. Justice 
Banerjee, , dated the. 10th December 1948 which ‘also directs— 

"the, Shériff of Calcutta do sell by public auction to the best 
purchaser or purchasers that can be got for the same as a going 
concern in one, lot the goodwill and the. furniture and other 
articles of the defendant frm D. Mullick & -Co.,. attached. in 
execution of the said, decree and directed to-be sold under' the 
said orders and that such sale be held. at the: ‘premises No. -46A,- 
Netaji ‘Subhas Road, Calcutta.” 


f 


, -It is clear in. our..opinion.-both from the sale proclamation 
as well:as from the relevant ‘orders directing the Sheriff-to sell 
that the property.to be sold in. this case was nothing else than 
the.goodwill. o£.the.business of D.-Mullick & Co. of 46/A, Netaji 
Subhas Road as a.going concern, apart from the other stock-in- . 
trade..and.furniture: mentioned in the relevant: orders. ‘There 
is. therefore: no. substance.in the appellant's contention that ‘as 
the sale was by the Sheriff.and as the conditions of sale were 
more appropriate-to those. of sale of movable property therefore 
the, plaintiff's goodwill, if, it includes his right. to: immovable - 
property;namely.that of a.monthly tenant of the shop room, :' 
had not;been lost by.the.sale. Even for these irregularities,~if - 
irregularities they. be, the sale.to-day cannot be set aside as it 
has, become. final. and. the. procedure that the appellant. should.: 
have followed. was: by appjication under O. 21.Rule. go of the . 
Civil, Procedure Code ‘to set aside such sale. The d d 
made no such. application.. TEE 


"Mr Das appearing Tor the appellant then "urged before us 
that the goodwill that was sold would not include the :judg- 
méntdebtor's. right : as a monthly tenant to occupy the said 
shop “room. We are unable. to ‘accept that argument on the l 
facts and law in the présent. case. The relevant facts on this 
point are (1) that the plaintiff's ‘right to “occupy the Shop-room 
is based at best on a monthly tenancy, (2) that his business is a 
business ‘of : paints: and. varnish (3) that the particular-shop room 
19 nuces ^in the well-known and: famous. ‘business: area in-- 
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Calcutta formerly known as s the Clive Street area and which is 
the very heart of the, business, centre of this, city.and (4) that 
the plaintiff is not a manufacturer Or producer. of: paints but 
15 only a dealer or trader in selling paints. , On that. context 
of fact. we are of opinion that goodwill in, this: case must neces- 
sarily | include the monthly tenancy of that. shop-room. ;To hold 
otherwise would: reduce the, goodwill to mere nothing... Nothing 
will. be ‘left of the goodwill, of any ordinary dealer’s:shop or 
business. if custom 15 separated from, the shoproom-in which the 
business is carried on. "m 


! ‘The law of goodwill is often misunderstood because I think 


Jurisprudence not infrequently 'treats ıt as an abstract notion, - 


which i in fact it zs not. Goodwill must always,be understood 
in delator Tio facts. Goodwill In jurisprudence, is not the 
abstract quality which the grammarian means by that expression 
but a very concrete notion of great practical import. What. the 
goodwill of a business is depends a good deal on the facts and 
circumstances of the: particular ‘business!’ ‘Goodwill i aaa 
' business‘ reputation. isusiness reputation in ‘ily view is'a com- 
plex: ot personal réputation," local ‘reputation: and objective 
reputation’ of the’ ‘products of the business; Which one ‘of these 
elements: will predominate will' depend on the facts and circum- 
stances' of each: case. < Except where: the reputation of a business 
and where the product 'of'ihe business ' more than its proprietor 
have won widespread -popularity and universal approval ‘and 


except.in.the case of.wellbknown patents and manufacturing. 


processes in: which event the personal arid objective reputations 


predominate, it is the local reputation or the attribute of locality . 
, which forms the largest content of goodwill in almost:every other: 


business.: „Specially -isthe attribute, of locality, the most impor- 
tant consideration in the' business of an ordinary .trader.or a 
dealer. as;in the:present:.case. In my. opinion, there can be no 
hard and fast rule, no. simple formula. and, no inflexible and 
rigid definition of the term ."goodwill/ but, in, each case, it is 
necessary:.to: see the entire nexus of facts connected with the 
business Whose: ‘goodwill is ,to.be, determined, | Rees appe 

ae Oe? LO 1 CHE ae ze .U)J 

- In: fact;* Vicé-Chancellor Wood i in .Churton v. Douglas(1) 
quotes with approval the well-known. 'observations, of Lord 
Eldon where HE learned Lord had: said—';. 109m 


(1) (1860) ipsis Chancery Reports gape im a 
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‘goodwill’ must mean every advantage—every posi- 

TENAN ain, if I may so express it, as contrasted with 

œ the negative advantage of the late partner not carrying 

on the.business himself—that has been acquired by the 

old firm in. carrying on its business, whether connected. 

“with the' premises in which the business was previously . 

. carried. on, or with the name of the late firm, or with 

any other matter carrying with it the benent of the 
business." 


In' Crutiwell v., Lye(1) Lord Eldon again made: the 
emphatic observation at. page 346— 


' “The goodwill is nothing more than the probability, 
iu the old customers will resort to the i place." 


Eod ‘Westbury in Ricket v. Metropolitan Ry. Co. (2) says— 


"It is a fallacy, almost a mockery, to answer, the 
custom is one thing and the house another and the 
injury is to the custom, not to the house. You cannot 

. sever the custom from the house itself, or from the 
interest of the occupier, for the custom is the thing 
appertaining to the house which gives it its -special 
character, and constitutes its value to the occupier." 


‘On the importance of the attribute of locality the speeches 
of the.different law Lords deciding the case of Commissioners 
of Inland Revenue v.: Muller & Co/s Margatine, Limited(3) 
appear. to be unanimous. Lord Macnaghten at page 224 of 
that report observed— 

“For my part, Y think that if there is one attribute 
common to-all cases of goodwill it is the attribute of 
locality. For goodwill has no independent existence. 

'' [t cannot subsist by itself. It must be attached to a 

^ business Destroy the business, and the goodwill perishes 
with it, though elements remain which: may perhaps be 
gathered up and be revived again. No doubt, where the 
reputation of a business is very widely spread or where 
it is the article produced rather than the producer of © 
“the article. that has. won. popular favour, it may be- 
difficult to localise’ goodwill.” _ 

» 17.Chancery V. 

8 


1867) L.R. 2 
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"Lond Lindley in the same case at page 335 of the report 
Says that goodwill regarded as property. has no: meaning except 
_in connection with some. trade, busted, Or alingi and weni 
on to add: . ; e d E - 


“UC “In the connection I dennad the word to include 


> whatever adds value to a business by reason of situation, 
name ‘and reputation, connection, introduction to ‘old 
customers, and agreed absence from competition, or any 
‘of these “things, and there may be others which do not 
occur to me. In this wide sense, goodwill is inseparable 
from the business to which it adds value, and. in my 
' opinion, exists where the business is carried on. Such 
. business may be carried on in one place or country or 
iri several and if in several there may be several businesses. 
each having a goodwill of its own.’ 


- 


In: the present case before. us I am satisfied both on the 

law and on the facts that the goodwill of the business: of 

D. Mullick & Co. of 46/A, Netaji Subhas Road ‘was sold and 

that the sale of woodwill in this case included the monthly 
tenancy right or whatever right of occupation the plaintiff 
Dulaldas Mullick had in the said shop room. The terms of the 
relevant orders for sale and the terms of the sale. proclamation 
in this case, expressly emphasise the, fact that the goodwill.of 
the business as a going concern was sold. To sell the ordinary 
dealer’s business as a going concern and then to say that it 
does not include the very basic right to occupy the shop room 
from where the business is carried on will be to dislocate and 
destroy the business and not to sell it as a, going: concern for 
the present business cannot go on except from -that shop and 
it is a business where locality is a semint part of the good- 

will sold. 


We are also fortified in our opinion that the sale of good- 
will include in this case the tenancy right by reason of the 
fact that the price of Rs. 8,100/- paid for such sale far exceeds 
the value of the furniture and stock-in-trade which are worth 
only about Rs. 2,000/- and also the debt of only about Rs. 3,000/- 
for which the sale was being held. It is in evidence that the 
plaintiff was indebted to many other persons. 
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-Civid :_.-Mr. Das then took up the position that even if the good- 


“1656 ‘will included’ the.tenancy right, in this particular case the 
aaa tenancy right in fact was not sold. In other words,i:he took 
Mallick up a wholly untenable attitude that although the court 
ab kh directed the Sheriff to sell the goodwill, although the Sheriff's 


Damani & ors. sale , proclariation ‘said so and ae the purchaser paid the 
A os t higher Value ‘of More than Rs. 8,000/- for the sale, yet the 
Mukherji, J. purchaser should now be denied the value of his „purchase by 

depriving him of the right of occupatión . of the said shoproom 
which is the very foundation of the goodwill he has purchased. 
We are of the opinion that there is no substance whatever in 
this argument. A court in order to find out what has passed 
. ‘at_a Sheriff's sale looks into the order directing the sale, the 
proclamation of sale and the surrounding circumstances. The 
surrounding circumstance in this case is the higher value paid 
and the appellant never applied to set aside such sale on the 
ground of any alleged irregularity and defect. All these 
factors taken. individually and together leave no doubt in our 
mind that the goodwill’ of the business of D. Mullick & Co. 
of '46/A, Netaji Subhas Road as:a going concern including the 
monthly tenancy right of that: shop room was in fact sold in 
this particular instance. We seé nothing in the decision of 
Das J. in the matter of Mackertich John v. H. C. Gupta(1), 
which supports Mr. :Das's contention: in'the appeal. In fact, 
Das, J. refers to some of the decisions that we have mentioned 
abóve. i i i 


z 
j 


.s* 
t 4 


We, ‘therefore, dismiss this appeal with costs. 
ME ; 
Bachawat, J.: 
. "I agree. — 
S.K.R.C. 
Appeal dismissed. 
. (0) (1945) 49 CW.N.. sas, PS 
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UNITED COMMERCIAL BANK LIMITED* . 
Special Relief. Act (Act rı of 1877)—Section 42—Scope of—Declaration 


which affects pecuniary relationship if, can be granted—History of the 
law as to declaratory reliefs. 


Ihe general‘ consensus ‘of opinion in Indian’ High Courts seems to 
be that a declaration which affects only the pecuniary relationship 
between a plaintiff and a defendant does not come within the purview 


of Section 42 of the Specific Relief Act and’a suit for such a declaration 
is not maintainable. Í 


| : t ut to» « 4 UT 
' In England, however, declarations are granted on, such wide terms 
as would hardly be covered by Section 42 of the Specific Relief Act 
Theie the piovision of law,is contained in Order.'e& iule 5 of the Rules 
ot the Supreme Court which is similar to that contained in Section so 
of the Chancery Procedure Act of 1852, i 
g "E^ . ibat d, 7 1 : 

In India, the Code of Civil Procedure of. 1859 introduced the English 
practice by Section 15, which was in terms identical with Section 5o of 
the Chancery Procedure Act, ‘After the repéal of ‘the Civil Procedure 
Code of 1859 by Act X of 1877, provision was made for the grant of a 
declaration by Section 42 of the Specific Relief Act, which is now in force. 

History of declaratory reliefs in England and in India reviewed. 
Case-law discussed. s SS ova SEE. 


? 


The relationship of a banker and its customer with a current account 
is that of a debtor anda cieditor, No particular sum of money in the 
possession of the bank. can be said to be ‘earmarked: for any particular 
customer. All the money lying in the bank is the bank's money and 
the bank is under obligation to make payments lawfully demanded. In 
everyday practice such demands are madé,by cheques and the bank is 
under an obligation to honour a cheque properly drawn. | 

' 1, t 14 x 


Where the Plaintiff brought a suit against the Dependant Bank for 
recovery of a sum of. Rs. 30,000/- alleging tbat the said sum had been 
wrongtully debited against his account by a cheque purported to have 
been drawn by him but which had not been drawn by him and alleging 
further that the Bank had been kian D y SERIE to make good the 
lossecaused to him, and, at a later stage, the Plaintiff made an application 
for amendment of the plamt by inserting à' prayer tor declaration in the 
following terms:— Go a 


* Original side Suit No 1538 of, 1945... - | : 
, : S 7 ! 4 $ E 


7 


Civil 





1956 
August 7 


Civil 


— 


1956 


Calcutta Jute 
Manufacturing 


Co. Ltd. 


v. 
United 
Commercial 


Bank Ltd. ` 


M — 


G. K. Mitter, J. 


August 7. 


a 


.prayers in the plaint originally were; — 
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"a declaration that the defendant ag wrongfully debited the Plaintif S 
account with the amount of the cheque as mentioned .... and that thc 


_ sum of Rs. 30,000/- is due and owing by the defendant to the plaintiff '" 


+ 


Held,—that the declaration sought for by the Plaintiff was not a 
relief. which could be granted under Section 42 of the Specific Rehef Act. 


Application for amendment of -plaint bv introducing a 
prayer for declaration. 
Jis 1 E c d codes ; E 


The inátetial facts will appear from the judgment. 

: Advocate. General & A. N. Ray foe the Petitioner. 
. Gouri Mitra & E. R. Mayer. for the- -Opp. KAN i 
‘The Judgment of the Court was as follows: — T 


C. K. Mitter, J.:—This, is an application for amendment 
of a plaintiff by inttoducing- a: praper for, a poem ton which 
did not find plages in the one plaint. /— ' ^" Í 
The plaintiff is a constitutent of the détendan bank. It 
had a current account with the defendant at all material times. 
‘The plaintiff's grievance is that, « on the goth. October 1948 sits 
said, account ‘was,,debited wrongfully with à sum of. Rs.go, 000 /- 
‘alleged to have been with ‘drawn’ by a chque numbered BHO. 
46933; the said cheque, it is said, was not included in the cheque 
book, suplied to the plaintif and the Signature of Debi Prosad 
Poddar for the plaintiff appearing on the said cheque was 
forged.’ The plaintiff states , that, the. said cheque . was paid 
through the negligence. of the defendant and as such the, plain- 
tiff i$'not bound by the, said payment; it is alleged further 
that. the. defendant. is wrongfully refusing: to make good the 
“loss caused to the plaintiff inspite of demands in writing. The 


a a t | iia B 5 
“ (a) decree for Rs. 30.000/-,. -> TEE 
(b) interim and ‘further interest i an 
(c) further or other reliefs 


. (d) and costs. 


The suit came on for hearing a few weeks back when a 
doubt was felt as to whether the plaintiff had a good. cause of 


; i 
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action. Learned counsel for the plaintiff asked for time to 
consider the mattér and if necessary, to apply for amendment 


of the plaint : By the application which is now presented the 


only alteration sought 1s the inclusion of the following among 
the prayers:— = s 


k 


“a declaration that TA defendaut has wrongfully 
debited the plainufi’s account with the. amount of the 
chegue as mentioned in paragraph 2 hereof and that the 


sum of .Rs. 30,000/- is due E owing. by:the defendánt to 
the plaintifÍ/. |^ ,. |. poxokm T d 
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The suit was fled on the ggth:April 1949: and the appli- 
cation for amendment was presented on! the 29th June 1956. 
At the hearing of the application only two: e were carr 


-— 
a 


vassed :- a th By (X det WE ga oA sib 
t T ded TP ; Wr. gagi E f! 
"^ (a) dere plaintiff entitled to.the'declaratión asked for? 
, (b) Shauid the amendment be refused: on the ground of 
limitation? TETE 


'A large number of authorities, both English, and Indian 
were cited at the Bar to show what multiform declarations 
have sometimes been granted and it therefor, becomes neces- 
sary to ‘consider the same along with certain relevant Statutory 
provisions, The statutory provision for the grant of a declara- 
lion is contained in section 42 of the Specific Relief Act which 
runs as follows: — Rte 


j = 


"Any person entitled to any legal character or, to 
any right as to any property, may institute a suit against 
ary person ‘denying, or interested to deny, his title to 
such character or right, and the court may in its discre- 
tion make therein a declaration that he is so entitled 


and thé fii need not in such suit for any further 
relief: 


i 
H 


1 
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"Provided that no Court shall make any such 


declaration where the plaintiff, being able to seek 


further relief than a mere declaration s title, omits 
to do E E a 570 75 8 5 
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The section also contains au explanatory clause which is not 
necessary for our purpose. 


The contention of the respondent is that section 42 of the 
Specihc Relief Act does not sanction tlíe grant of the declara- 
tion asked for, as it is not in respect of any legal character 
of the plaintiff, nor is the Court being asked to declare any 
right of the, plaintiff to any particular property. 


The refationship of a banker and its customer with a 
current account being that of a debtor and a creditor, no parti- 
cular sum of money in the possession ol the bank can be said 
to be earmarked for any particular customer. All the money 
lying im the bank is the bank's money and the bank is under 
an obligation to make payments lawfully demanded. In every 
day practice such demands are made by cheques and the bank 
is under an obligation to honour a cheque properly drawn. It 
cannot therefore be said that the declaration asked for is in 
respect of any particular property of the plaintiff lyiyng with 
the defendant. 


The history of declaratory reliefs now available to suitirs 
in India will be found in tbe Judgment of Sir Lawrance 
Jenkins in Deokali Koer vs. Kedar Nath (1) His Lord- 
ship pointed out that decrees merely declaratory were an 
innovation, sanction for which was for the first time 
given in England by section 50 of the Chancery Procedure 
Act of 1852., Before that date English Courts did not use 
to grant a declaration of right "except as introductory to 
reliel which it proceeded to administer". In India the Code 
of Civil Procedure of 1859 introduced the English Practice by 
section 15, which was in terms identical with section 50 of the 
Chancery Procedure Act. The Code of Civil Procedure of 1859 
was repealed by an Act X of 1877. Provision was however 
made for the grant of a declaration by section 42 of Act I ol 
1877, being the Specific Relief Act, which is now in force. 

So far as the grant of declaratory decrees under section 
15 of the Civil Procedure Code of 1859 is concerned, the 
question was canvassed at length before the Judicial Committee 


(1) (1912) LL.R. 39 Cal. 704. 


t 
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of the Privy Council in Kathama Natchiar vs. Dorasinga Tever(1) Civil 

and most of the:cases of importance were taken notice of in that 1056 
judgment. Their lordships therein observed “Any decree made c» 

In excess of the power conferred by the section would be objec- NOD 
tlonable and the courts in India do not seem to have considered Co Ltd. 
that it had power of making of declaratory decrees indepen- United 
dently of that clause." It was held that "with such slight qua- Commercial 
lification as may be required by different circumstances of India eue 
and the different constitution of the courts in that country, the € K Mutter, J. 
application of the clause is to be governed by the same principles 


as those upon which the court of Chancery proceeds." 


It was pointed out that in Rajah Nilmony Singh vs. Kally 
Churn Bhattacharjee(2) that a suit to set aside a more allegation 
of the defendants that they had a certain tenure, did not lie. 


It will be noticed from:a comparison of section 42 of Act I 
of -1877 and section 15 of the Civil Procedure Code of 1859 
that there is a good deal of divergance between the two. 
Section is enacted that "no suit shall be open.to objection on 
the ground that a merely declaratory decree or order is sought 
thereby and it shall be lawful for the Civil Courts to make 


binding declaration of right without granting consequential 
reliefs". 


, Under Section 15 theréfore, it was open to a party to ask 
for a declaration of his rights under a contract although the 
same might not amount to an adjudication as regards any legal 
character or ihe establishment of hiseright to any particular i 
property. In Evgland, the provision of law now obtaining 
is that contained in Order 25 rule p of the Rules of the Supreme 
Court, which lays down that “no action or proceeding shall be- 


. open to objection on the ground that a merely declaratory 


judgment or order is sought thereby, and the Court may make 
binding declaration of right whether any consequential relief 
is or could be claimed, or not". It will thus be seen that in 
England there has been very little, if any departure from the 
provisions of section 5o of the Chancery Procedure Act of 1853. 


' Courts in England are wont to grant declarations which 


(1) (1875) L-R 2 LA. 169. 
(2) 0874) LR 1 LÀ. 83. 
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would hardly be covered by section 42 of the EM Specific 
Relief Act.. Thus ín the case of Metropolitan Water Board 
vs. Dick, Kerr © Co. LtdK(1) the plaintiff appellant brought^an 
action: against the Contractor asking for a declaration that the 
contract “of July 24, 1914 as modified by the. supplemental con- 
tract’ of 1oth May. 1915 was still binding on the parties and had 
not been ‘determined | by the notice..trom -the ; Ministry of 
Munitions réstraining the work which was being carried “out 
under the contract. and directing... the removal of the. plant 
from. Staines ` with ET view, to increase,.the. production of 
müniiioh: This ‘notice was. purported, to, be made under 
the powers conferred on the Ministry by the Defence of 
the Realm (Consolidation) Act'of 1914, and Defence. of the 
Realm (Consolidation) Regulations. of 1914.: The - defendant 
alleged’ that the ` contract had ceased to be binding. . ‘The..trial 
Judge, Bray, [. made a déclaration that the contract had not 
been. abrogated or determined, The Court of Appeal, reversed 
this decision and. the House ‘of Lords dismissed. the appeal. . 


* € 1 
p? a 
+ t va Ao, NS 
- 


"Thé ambit o£, TUN "Tndgments was | considered at 
length ' in "the ‘case ‘of Guaranty. Trust Company -of New. York 
vs. Hannay & Company (2). The defendants. in that case carried. 
on business i in Liverpool and, had purchased cotton from dealers 
in “América, who drew a bil of exchange on the defen- 
dant for the Price. The plaintiffs (people of New York 
who had a branch office in: London) in good faith purchased | 
the bill of “exchange: with ‘the bill of lading and insurance” 
certificate attached there to, and sent the documents ,to the. 
defendants. ‘in ‘Liverpool, - who accepted the bill of exchange 
and; ‘returned it to, the plaintiff's London Office. The defen- 
darts paid. the bill at maturity. The bill of lading was a forgery . 
and, mo c cotton had been shipped under it. The defendants, 
brought an action against the plaintiffs in America to recover 
the amount of the bill so paid by them and it was admitted 
that the law of England applied: to, ‘the case. The plaintiffs 
thereupon brought an_action in England claiming declaration 
to the effect that they did not, by presenting , the bill for accep- 
tance with the bill of lading attached, represent that the bill 
of lading. was genuine, and that they were not bound to repay 
the.amount of the bill. They also claimed an injunction fo 
restrain the de'endents from. proceeding further with the action 


(1) (1918) A C. 118 gal 
(2) (1915) 2 K.B. 536. PU 


= 
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in the United States "The —1 upon which: the injunction 
was asked was that the proceedings in the United States were 
vexatious and likely to cause injustice and expense: Upon an 
application by the defendants under oider XXV rule 4 of the 
rules of the. Supreme Court, to striké out the claim for the 
declarations upon the gíound that they disclosed no cause of 
action it was held by Pickford and Bankes L. jj. (Buckley L.j. 
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contra) that the claim ought not to be struck out. The decla- ` 


rations which the plaintiffs asked for in that .case will be found 
at pages 538rand 539 of the report. Bickford L.J. gave an out- 
line of the history of declaratory décreés at pages 557 and 558 of 
the report. According to his Lordship there may be a right to a 
declaration although the person askihg for it has no cause of 
action apart from the rule. His Lordship. observed at page 562, 
“That tbe effect of the rule is to give'a general power to make 


`a declaration whether there be a cause of action or, not, and at, 


'the:instance of any party who is interested in the subject matter 
-of the declaration. It does not extend, to enable any stranger to 
-the transaction to go and ask the Court. to express its opinion in 
order:to help him in other transactions”. "! According to’ Bankes 
L.j. “If the respondents could establish any ground for relief 
from any: further proceedings in the American Courts, then 
this Court would have’ jurisdiction to give them ` that relief, 
not. only: by the granting of an injunction, but by the making 
of a declaratory: judgement of order upon the matter in dispute 
between the parties, but short of making out such a case I am 
of opinion, that the. Court has no'jurisdiction to'entertain the 
plaintiffs’ claim". According to: Buckley LT. ~a ‘declaration 
could onlv be made where it was founded on facts which, if true, 
would, show a cause of action. In hfs Lordship's ‘opinion the 
Court.had no jurisdiction to make the declaration asked ‘for. 


Ej 


3 ‘ st i 4 
Inc Banon v. Radcliffe Urban ‘District Counctl(1). Lord 
Sterndale M. R. (formerly) . Pickford ^L. -J. -observed that 


+ 


“under Order "XXV Rule 5: the powér of -the Court to- 


make a” declaration; where it-is a question of defining the 
rights of two parties; is almost ultimated; I might say only 
limited- by its own discretion The discrétion should of course 
be exercised judicially, but it seems to me that the discretion 
is very wide "The facts of the case were that Hanson, the 
plaintiff, was an assistant teacher, employed by the managers 


, 


(1) (1922) 2 Ch D. 490. 
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Civil of a school under an agreement whereby she was to be paid 
1056 salary in' accordance with a certain scale. The defendants, who 
aem mu 


aina dte were the local educational authority, directed the said managers 
Manufactining tO give their teachers One calender mcnth’s notice to terminate 


Co Lid. their agreements and to offer to reappoint them at reduced 
United salaries. Upon the refusal of the managers to give such notices 
TU the defendants themselves gave the plaintiff notice to terminate 


e her agreement with the managers. The plaintiff asked for a 
C K Milter, J declaration that the notice was invalid. The declaration was 
granted by Russell J and upheld by the Court of Appeal con- 
sisting of Lord Sterndale, Warrington L. J. and Younger L. |. 


t 

Warrington L. J. observed: — 

"Here is a public body, entitled under certain cir- 

cumstances to interfere with the right of other persons. 

« It does so with no authority. It seems to me it would 

be nothing short of a disaster if the Court has no power 

] to make a declaration upholding the rights of those other 
parties, and restraining that wrongful interference." 

In effect the plaintiff Hanson obtained a declaration that 

her agreement with the managers was still subsisting and not 


terminated by the pretended notice serves, on her by the Urban 
District Council. 


The judgment of Lord Strendale above referred to, was 
quoted with approval ‘in Cooper v. Wilson & ors.(1). 


The question camfe up for discussion. again in the 
recent ‘case of Barnard & ors. v. National Dock Labour 
Board & ors.(2) In this case the port manager of the port 
of London suspended the plaintiffs, registered dock workers, 
from work. purporting to act under ihe functions delegated by 
the London Dock Labour: Board. The plaintiffs claimed a 
declaration that ‘they had been wrongfully suspended. Mc 
Nair J. held that the Court had jurisdiction to inquire by way 
of an action for a declaration into the matters complained of. 
But on the facts he found in favour of the defendants. The 


1) (1937) 2 K.B '309. 
ta) uo 2 Q.B. 18. 
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Court of Appeal reversed the decision ‘of Mc Nait J. but affirmed 
the principle of law that in proper casés where persons would 
otherwise be without a remedy for an’ injustice, the Court had 
a discretionary power to intervene by way‘of declaration and 
injunction restraining the enforcement ‘of decisions of statutory 
tribunals, Denning L. J: pointed” our that the Court had 
power to interverie by declaration and injunction in the case 
of statutory tribunals just as it had in the case of domestic 
tribunals. Reference was made to the ‘case of Andrews v. 
Mitchell(1) : where notwithstanding’ the provision in the 
Friendly Societies Act of: 1896 that the decision of an arbi- 
tration committee should be “binding and conclusive on 
all parties without appeal, and shall not be removable into 
court of law or restrainable by injunction"; the House of Lords 
nevertheless held. that the court cóuld, in an action for an 
injunction, set aside a decision which was not give in accordance 
with the rules. "This case was discussed at length in the case 
of Vine v. National Dock Labour Board(3). 


Turning to decision of the Courts in India and of the 
Judicial Committee in appeal from Indian decisions one would 
not notice any inclination to grant declaration on the sale wide 
ferms as Courts i in England ‘have done. ' M 

In the case "of Fischer v. "Secretary of State for India in 
Council(s), the plaintiff appellant prayed only for a dec- 
laration that the order of the Madras Government directing 
the Collector to’ cancel the separate registration and assessment 
of the appellant’ s village Kondagai situate within the zemindary 
of Shivaganga, made under regulatioh 25 to 1802, S 8, and 
and Act 1 of 1876, was illegal and ultravites without any cop- 
sequential relief. | ; 


1 ` 
1 5 ' J | i ot t ! $ 


The Judicial Committee held ‘that the plaintiff's suit was 
not barred ‘by the Specific Relief Act and that it was not open 
to, ‘objection merely; because a declaration, without further 
relief had been asked for. Lord Macnaghten thus observed, 


“It is at Teast open to. “doubt, whether the en 


1) 4 p brc dcr 1 
(1) (905) A C. Td ENS 
2 195 
a t S LE sc LÀ. 16. pss. ed s TC E oss 
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suit is within the purview of S. 42 of the Specific Relief 
Act. There can be no doubt as to the origin and 
purpose of that section. It was intended to introduce 
the provisions, of Sec. 50 of the Chancery Procedure Act 
of 1852 as interpreted by judicial decision. Before the 
Act of 1853 it was not the practice of the Court in ordi- 
nary suits to make a declaration of right except as 
introductory to relief which it proceeded to administer. 
But the present. suit is one to which no objection could 

. have been taken before the Act of 1852. It is in sub- 
stance a suit to have the true Construction of a statute 
declared, and to have an act done contravention of the 
statute rightly understood pronounced void and of no 
effect. That is not the sort of -declaratory decree which 
the framers of the Act had in their mind". 


` 


In all humility I may point out that the order of the 
Madras Government seriously interfered with the appellants 
right to property and he might early. have asked for declaration 
of his rights sanctioned. by section 42. In Deokali Koers case(1) 
decided in the year 1912, the plaintiff asked for a declaration 
that a registered deed executed by the defendant No. 9 in favour 
of the father and ancestors of defendants Nos. 1 to 8, was collu- 
sive, nominal, invalid, fraudulent and without consideration, 
that the decree passed on the basis thereof, which was pending in 
the Court of the Subordinate Judge at Arrah, had been collu- 
sively and fraudulently obtained and that it was ineffectual, and 
invalid, and further that the mortgaged property covered by 
the decree could not be said out for the satisfaction of the same. 
The reliefs sought for are set out in extenso the body of 
the judgement at page 707. Referring to section 42, the lea 
rned Chief Justice pointed out, “we have to be guided by its 
provisions as they are expressed. The section does not sanction 
every from of declaration but only a declaration that the 
plaintiff is entitled to any legal character or to any right as to 
any property; it is the disregard of this that accounts for the 
mutiform and, at times, eccentric declarations which find 2 place 
in Indian plaints”. With regard to the addition of consequen- 
tial relief his Lordship held that the limit imposed by section 
42 is on decrees which are merely declaratory and; does not 


4 


- 


.(1) (1913) LL.R. 39 Cal. 704. 
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expressly éxtend to decrees ‘in which rélief is administered and 
declarations are embodied as introductory to that relief. For 
such declarations legislative sanction is not required; they rest 
on 1008 SH R pu : 
i i it 

In "T case of K. P. Ramakrishna Paltar v. R. P. Narayan 
Pattar & Ors.(1) decided im 1916 Sadasiva Ayyar and 
Napier JJ. relying on the observations in Fischer v. Secretary 
of State(2), held that section 42 of the Specific Relief Act was 
not intended to be exhaustive as regards the circumstances 


under which declaratory suits could be maintained. In the. 


Madras case the ‘reliefs E for were: 


(a) that the first defendant be compelled to receive the 
amount due by the plaintiff for the sixth drawing 
after declaring that the plaintiff has right to pay sub- 
scription for the said Kuri. 


(b) and that the first defendant do give to the plaintiff 
the due receipt:of the kuri for the sixth ‘drawing. 


I 


Their lordships observed that “a mans status or legal character 
was constituted by the attributes-which the law attached to him 
in his individual and personal capacity, the distinctive mark 
or dress, asit were, with which the law clothed him apart from 
the attributes. which might be said to be belong to normal 
humanity in general. “Their lordships went on to quote from 
Holland: on Jurisprudence to show tat the chief varieties of 


Civil 





1956 


a ann eaten ad 
Calcutta Jute 


29 


Manufactining 
Co. Lid 


Lid. 
v. 
United 
Commercial 
Bank Ltd 


G.K Milter. 


status among natural'persons included rank, caste and official 


position as also profession. They came to the conclusion that 
“a declaration that a valid personal tontract still subsists between 
the plaintiff and the first defendant is not a right to declare 
a title to a legal' character or a title to property". They added 
“We have not been referred to any case in ‘which any of the 
High Courts in India has given a declaratory relief in: respect 
of rights arising out of a contract which would, affect only the 


pecuniary relationship between the. parties to the contract “and: 
we do not think that are exceptional circumstarices in this case 


to také it out ‘of the ordinary rule.” 


(1) Gora) LLR. 20 Mad. 8o. SO tata PUE e Wi 
(2) (1898) L.R. 26 JA 16 n "ET : 
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In Sheoparsan Singh & Ors. v. Ramanandan Singh & Ors.(1) 
where the plaintiffs appellants, prayed for a declaration that 
they were the next reversioners to the estate of a testator 
and as such entitled to apply to the Court having jurisdiction 
for revocation of probate of the will, the Judicial Committee 
in à judgment delivered by Sir Lawrence Jenkins observed: — 
"Ihe Court's power to make a declaration without 
more is derived from s. 42 of the Specific Relief Act, 
and regard must therefore be had to its precise terms 
en» A plaintiff coming under this section 
must therefore > entitled to a legal character or to a 
right as to property. Can these plaintiffs predicate this 
of themselves? Clearly not; and this is, in effect stated 
in the plaint, where they described themselves as entitled 
to Bachu Singh's estate in cass of an intestacy after the 

death of the defendant widows. 


In Bai Shri Vaktuba v. Thakore Agarsinghji Rai- 
singhji;(2) where a suit was brought for a declaration 
that the defendant No. 2 was not the plaintiffs son and 
that he was not born to the plaintiff's wife (defendant 
No. 1) and for an injunction restraining the defendant No. 1 
from proclaiming to the world that the defendant No. 2 was 
the plaintiff's son and from claiming maintenance for him as 
such son, Scott C. J. observed “that the general power vested 
in the Courts in India under the Civil Procedure Code to 
entertain all suits of a civil nature excepting suits of which 
cognizance was barred by any enactment for the time being in 
force, did not carry with it the general power of making dec- 
laratións except in so far as such power was expressly conferred 
by statute". The suit was held to be maintainable. 


In Sripatrao Sadashiv Upre v. Shankarrao Sarnatk (3) 
Mirza J. held that a suit for a declaration that the 
defendant was liable to pay the plaintiff such moneys as 
the latter was liable to pay under or in respect of a decret 
referred to in the plaint, was not maintainable. His Lordship 
held that the claim being in respect of alleged rights arising 
out of a contract, could not form the subject matter of a 


(1) E L.R. 43 LA. 91. : 
(3) (1910) I L.R. 34 Bom. 676. i 
(3) [1930] A.I.R. Bom. 331. 
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declaratory: suit. -With great respéct; üt seems that the dictum 
is worded ‘too widely. It should" be ‘notéd: that his lordship 


approved of’ the judgment: of the Madras High Court in 
Rama Krishna v. PERDE 


| Ramma Krishna’s case(1); was. also followed’ by the Lahore 
High Court in the cases of Nath. Ram v. Mula & Ors. (2) and 
F. Gopal Das Parmanand v. L. Mul Raj(3). In the latter 
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case it was held that a declaration that a certainssum of money G, x. Matter, I. 


deposited by the plaintiff with the defendant as margin money 
was accountable by the defendant to the plaintiff could not be 
granted under section 42 of the Specific Relief. Act. 

In Ghowdhury Mohammad Manjural Haque & Ors. v. 
Sebart Bisseswar OASTE A Rau and Biswas, JJ. observed 
that— 

“The power of the courts in ind to make mesh 
declaratory decrees... ..... .. ..... is entirely governed by 
sec. 42 of the Specific Relief Act. But where a decree 
has the effect of giving present relief as well, the power 
to make it will be governed by the general provisions 
of the Code of Civil Procedure, e.g. section 9 or ord. 7, 

"rule 7:of the Code and not by section 43 of the Specific 

Relief Act.” 


In. Snow White Food Products .Co. Ltd. x. Messrs The 
Punjab Vanaspati Supply Co.(5) Das J. (as he then was) 
observed that declaration to the effect that an agreement’ had 
become impossible of performance or that the time for perfor- 
mance of the agreement had not, arrived, did not properly 
come under section 42 of the Specific Relief Act. It will be 
noticed that this judgment is directly in conflict with the judg- 
ment in Metropolitan Water Board v. Dick, Kerr & Co., Ltd.(6) 
and Satya Brata Ghose v. Mungniram Bangur & Co. Ltd.(7) 


‘It will thus be seen that the general concensus of -opinion 

in Indian High Courts seems to be that a declaration which 

iea only the pecuniary relationship between a plaintiff and 

a defendant does not come within the..purview ‘of section 43 

of the Specific Relief Act and a Suit for such a declaration is 
not maintainable. ; 


- 


(x (19: LL.R. 39 Med. 80. (a 1048) 49 C.W.N. 172. 
2) [1936] A.I.R. an 35. 6) (1916) -A.C. 118. 

(3) [1937] A.L.R. Lah. 349 (7) (1954) S.C.R.'.310. : 
(4) (1943) 47 C.W.N. 408. 
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The, learned Advocate General referred me to certain 
decisions of the judicial Committee of the Privy Council and 
of the Federal Court .which, according to him, would go to 
show that declaration not strictly „confined to section 42 of 
the Specific Relief Act have been granted by the said august 
tribunals, J therefore propose’ to consider these cases. With 
the exception of. the case of Satyabrata Ghose v.. Mugniram 
Bangur & Ors.(1) they all relate to the rights of Civil servants 
against the Government for declaration that the orders purport- 
ing to. terminate their services were illegal and that they should 
be declared to be continuing in: office. The grant of such 
declarations, the learned Advocate General argud showed that 
declarations of rights in respect of contracts were being favoured 
by the Courts. Proceeding chronologically the result of the 
cases can be summed up as follows: 


The first cases in this line is that of Rangachari vs. 
Secretary of State for Indta(z) Rangachari, a Sub-Inspec- 
tor of police, was after his retirement from service, served 
with an order purporting to remove him from the police 
force with effect. from an anterior date on which, he was 
invalided, the result being that his pension was stopped. He 
feld a suit against the Secretary of State seeking a declaration 
that he was not liable to removal from service subequent to 
his retirement and he -also claimed damages. The trial Judge 
thought. that he,could not. and ought not to make such declara- 
tion and the Judges on appeal were of the same opinion. In 
both Courts the conclusion, was reached that in substance the 
claim was one for a-declaration that the appellant was entitled 
to his pension and the Judicial: Committee of the Privy Council 
agreed with the findihgs of the High Court as to the interpreta- 
tion of section 4 and section 6 of the Pensions Áct XXIII of 
1871. "Their lordships further felt that some relief by, way of 
declaration should be granted as they were, of opinion that 
the order of dismissal was by reason of its origin inoperative. 
They obsérved that "It is manifest that the stipulation. *or 
proviso as, to dismissal is itself of statutory. force and. stands 
on a foóting' qüite other than any matters of rule which, are 
of infinite variety and could be changed from time to time. 


- * * + 
s Qf G >> € EEREN 
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qe is plainly. Mecessary that" this ' statittory ‘safeguard should be 
‘observed': with "the" ‘utmost case ' arid that a deprivation ' of 
-pension based ‘upon a dismissal 'putportiüg to be made by an 
. official who is prohibited. by statute from making it, rests upon 
an illegal and improper foundation. But, although their 
Lordships differ in this important matter from the reasoning 
-and conclusions of the Courts below; they are not on the whole 

` prepared to direct that a declaration on ‘this -point should be 
made. .The questions of fact and law are’ now decided and a 
declaration could have no dad -effect' than the decision 
itself." | i 


On the same day ie. 8th December 1936 their'lordships 
delivered judgment in a similar case which also went up from 
Madras, R. Venkata Rao v. Secretary of State for India in 
Council(1. One Venkata Rao, who was a reader in the 
Government Press and holding a^ permanent and pensionable 
post, was first put under suspension in connection with leakage 
of information in respect of certain’ examination’ papers and 
‘ultimately dismissed from service. He brought a suit against 
the Secretary of State, alleging that he: had been dismissed 
without the inquiry prescribed by rule XIV of.the Civil Services 
-Classification Rules made under section 96B of the Government 
of India Act and claiming Rs. 15.000/- as:damages for wrongful 
dismissal. Their lordships were unable to hold as a matter of 
law that redress was obtainable from: the Courts by action and 
observed such redress would be at the Pius of the execu- 
tive government. 


IS 
' bd 
The next case in point of time is that of Suraj Narain 


Anand v. North West’ Frontier Private (2. Anand filed a suit 
against the Provincial Government for a declaration that the 


‘order of dismissal miade on him was illegal and ‘void and that ` 


he ought still to be regarded as continuing in service. He also 
claimed arrears of pay and in the alternative damages for 
wrongful ‘dismissal. ‘He was nonsuited ` by the' Subordinate 
Judge and this was ‘confirmed in appeal by the Lahore High 
Court.’ The Federal Court upheld’ the plaintiffs claim that he 
was entitled to the declaration that the order of dismissal passed 


(1) (1936) L-R. 64 LA. 55. : p 
(2) [1942] A.I.R. F.C: 3. Ute, 
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against him was void and inoperative and being of the view 
that the courts below were not justified in dismissing the suit 
as wholly unsustainable, sent the case back for trial of. the 


other issues. | a 


The next case is that of J. M. Lall v. Tht Secretary of 
State for Indta(i).. Lall instituted a suit against ‘the 
Secretary of, State for a declaration .that the order removing 
him from the Indian Civil Service was. not passed in due course 
of law, and was wrongful, and, further, notwithstanding ‘such 
order, he still was a member of the Indian Civil Service entitled 
to hold office and enjoy all rights and privileges as a member 
of the said service. The plaintiff stated that on his appoint- 
ment as 4 member of the said service he had signed a covenant 
which contained the principal terms of his employment. The 
learned Judges of the Punjab High Court, who tried the suit, 
were of opinion that the declarations asked, for were in order. 
In this case they, purported to follow the judgment of the 
Federal Court in Sura; Narain Anand’s case(2). 


~ 


Lalis case(3).was taken up in appeal to the Federal Court. 
In accordance with the opinion of'the majority of the learned 
Judges the Federal Court ordered that in place of the order 
of the High Court there should be ‘substituted an order declar- 
ing that the plaintiff was wrongfully dismissed from service and 
the case was remitted .to the High Court with a direction that 
the High Court would take such action with regard to any 
application for leave to amend and. to claim damages as to the 
High Court would seem proper. 


Further, ‚appeal were preferred before the Judicial Commi- 
tee both from Lall's case(1) and Suraj Narainis .case(2),. Suraj 
Narain’s case(2) being heard. between 16th, July and 22nd July 
1947 and Lall’s case(1) between July 23 and July goth, 1947. 
Vide Suraj Narain's case(4).. On ‘the facts placed before them 
their lordships held that .the rule under which the, res- 
pondent was dismissed, from,,service was a valid rule mide 
under the authority conferred on :the North Western 
Frontier Province by, section 243, of. the Goyernment of India 


(x) (1944) LLR. ty Lah. 325. [1945] A-I R. FC. 47. 
(2) [1942] A LR | - 3. | HE 048) LR; 75 LA. 343- 
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Act of 1953: sang the suit was therefore reightly dismissed. Civil 
This' judgement was deliverd ‘on the 18th March, 1948. But 1956 
subsequently on the respondent' s asking the board to reconsider — “~~~ 
their-decision on the ground that the police rules of 1937 were cae 
in fact printed and published on the ggth April 1938, i. e. Co. Ltd 

, four days after the date of his dismissal the board heard the United 

‘appeal furthér.and ‘by a judgment delivered on the 4th dara iR 
November 1948 directed that the declaratory judgment of the pubs 

' Federal "Court should. be restored and that it would be open ©- K Mitter, J. 
'to'the respondent ' to pursüe any remedy which flowed, .from 
‘the declaratory judgment in the appropriate Court. , It was 
: however made clear that- it was:not, to be, understood that the 

"board was" 'expresing an opinion that the: respondent was 
‘entitled al of right to recover the sum of Rs. 2283 /-. awarded 


"to him or that he had’ any claim to any further sum. in respect 
‘Of arrears of! pay: 


TEN t 
i 


On the ith March 1948, | i. e. ‘the do of the frst judgment 
in Anand’s s case(1) the board delivered Judgment in Lall’s s case(2) 
"i7 There it was held that the order appealed from should be vari- 

ed by Substituting, in place of. the declaration made, a 

' declaration that the order of the, ioth „August 1940 purporting 

to dismiss the respondent from the, Indian. Civil Service was 

void and. inoperative, , and that, the. respondent; remained a 

"member of the Indian ‘Civil Service at the date of the institution 

of the suit on the goth July 19423., ‘They further set aside the 
, | order for. remitting the case to. the. High Court. 





LM 


nı The main. question raised before the Judicial Commitee 
in LalPs .case(2) related ‘to the true cónstrüctión of section 240 
- of the Government of indian Act? “Whether the declarations 
asked for were covered by section 42 of the ‘Specific Relief Act 
| Was not. canvassed before the Judicial Commitee. But there 
can be little doubt that a declaration that a certain person 
belongs to the Indian Civil Service is available under sec. 42, 
"of the Specific Relief Act as the declaration is certainly in 


respect of.a man's or legal character in uu it affects his rank, 
- position and office. 


My ‘attention was drawn. to ane case of Satyabrata Ghose 
vs. Messrs. .Mungeeram Bangur & Co.(g) for, showing that 
the Supreme Court was making a declaration of the -same . 
ALR. F.C3 
en I.L.R. 25 Lot. 325. 
(3) [1954] S.C.R. 8310. 
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nature as that made by the, house of Lords in Metropolitan 
Water Board vs. Dick, Kerr & Goli), One Bejoy Krishna 
Roy. had entered into a contract with Mugneeram Bangur 
& Co. for purchase of a plot of land in August 1940. 
He paid Rs.101/- as earnest money and in the receipt which 
was granted to him it was mentioned that "the conveyance 
must! be completed within one month from the date of 
completion of roads etc. on payment off balance of the consi- 
deration money, time being deemed as the essence of the 
contract ". In November 1941 the plaintiff Ghose was made 
a nominee by Bejoy Krishna Roy. Before the date of this 
nomination an order had been passed by the collector, 24Par- 
ganas under the Defence of India Rules requisitioning a big 
portion of the land which was to be developed by the defendant 
company. Further order of requisition followed and on 
November 1943 the company informed Roy in writing that 
as a considerable portion of the land pertaining to the scheme 
of development had been taken possession of by the Govern- 
ment and as there was no certainty as to how long such 
possession, would be retained, the company decided to treat 
the agreement for sale as cancelled and gave him the option of . 
taking back the earnest money. An alternative offer was made 
that if the purchaser did not want to treat the contract as 
cancelled, he should complete the conveyance within one month 
from the receipt of the letter by paying the balance of the 
cosideration money and taking the land in the condition in 
which it existed at that time, the company undertaking to 
construct the roads and the drains as ‘circumstances might 
permit after the termination of the war. The plaintiff refused 
to accept either of the offers and filed a suit impleading both 
the company and Roy as defendants and praving for a two 
fold declaration, namely (a) that the contract of August 1940 
was still subsisting and (b) that the plaintiff was entitled to 
get a conveyance executed and registered by the defendant 
company on payment of the consideration money. Before the 
Subordinate Judge one of the main contentions raised was that 
the suit was not maintainable under section 42 of the Specific 
Relief Act, the most material plea being that the contract stood 
discharged by frustration. The Subordinate Judge decreed 


the plaintiff’s suit, On appeal to the High Court the only 


question canvassed was whether the contract was frustrated by * 


(1) [1918] AC. 118. | 


VOL. 99] HIGH COURT 37 


reason of the requisition orders issued by the Government. Civil 
The High Court found of the defendant and dismissed the 1956 
plaintiff's suit and this question alone came up for considera- 


tion before the Supreme Court. The point as to whether the Mene ne 
prayer for such declaration simpliciter was available or not was Co. Ltd 
neither pressed nor considered by the Supreme Court in allow- United 
ing the appeal. It will thus be noticed however that the Commercial 
; . , Bank Ltd 
Supreme Court judgment throws no light on the question HEIN 
before me. C. K. Mitter, ] 
The learned Advocate General drew my attention to the 
form of the statement of claim in a case like this to befound 
in The Encyclopaedia of court Forms and Precedents in Civil 
Proceedings by Lord Atkin, Volume III at Page 177. There 
the reliefs obtainable are given as a declaration in the terms 
asked for by the plaintiff in this case or alternatively a sum 
of money payable to the plaintiff by the defendant for money 
lent by the plaintiff to the defendant. 'The alternative prayer 
is not before me. The learntd Advocate General drew my 
attention to the fact that the prayer is not to befound in the 
precedents contained in Ghosh on pleadings. So far as the 
English Courts are concerned there can be no doubt that such 
a declaration is: available under the provisions of o.25 r..5 of 
the Rules of the Supreme Court. 
À study of the Indian cases noted above shows that there 
is some divergence of opinion in India as to the reliefs which 
are available by way of declaration. Some learned Judges have 
taken the view that section 43 is exhaustive while others have 
left the question open. However that may be, it appears to 
me that the distum of Sadasiva Ayyar and Napier JJ. in 
Ramkrishna v. Narayana(1i) to the effect that a declaration 
which merely touches the pecuniary relationship of the parties 
ought not to be granted, has received wide acceptance. This 
is of course subject to the observations of Sir Lawrence Jenkins 
in Deokali Koer's case(2) that "the limit imposed by section 42 is 
on decrees which are merely declaratory and does not expressly 
extend to decree in which are merely declaratory and does 
exteríd to decree in which relief is administered and 
declarations are embodied as introductory to that relief”. 
In my view the declaration asked for ought not to be granted . 
wand is not available. If the plaintiff can establish its case with 
regard.to the prayer for a decree for Rs. 30,000/- such a decree 


(1) rd IL.R 13g Mad 8o 
(2) [1913] I.L R. 39 Cal. 704. 
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will be made irrespective of the fact as to whether the plaintiff 
has obtained a declaratory relief or not. - 


Mr. Meyer contended that the declaration ought not to 
be granted on the further ground that there was no averment 
in the plaint to the effect that the defendant was denying or 
interested to deny the plaintiff's title to any legal character 
or to any right to property. In my view this contention hag 
no substance, as the plaintiff has made it sufficiently clear in 
the plaint that the defendant was refusing to make good the 
loss caused to the plaintiff and had wrongfully debited the 
plainuff with Rs. 80,000/- in its account with the defendant 
bank. “These avernments to my mind show that if the plaintiff 


was entitled to any declaration, the defendant should be taken 
as denying that right. 


Nor have 1 any doubt that I ought not to refuse the 
prayer for inclusion of the declaratory relief in view of the 
law of limitation. It is true that the prayer for declaration 
is sought to be put in seven years after the institution of the 
suit. In the case of Charan Das & Ors. v. Amir Khan 
& Ors.((1) the Judicial Committee held that through 
clumsy blundering the plaintiffs attempted to assert their 
right ‘in’ a form which the Statute did not permit. The plain- 
tiff in that case had omitted to ask for a substantial relief 
and: contended himself’ merely with a prayer for a declaration. 


` The Judicial Committee took’ the view that the substantial 


although asked for beyond the period of limitation ought in 
the special circumstances of the cases to be allowed. If I had 
come to the conclusion that the declaration sought was the 
proper relief for the plaintiff in a case like this and was allow- 
able by the court but through the fault of the, learned drafts- 
man of the plaint a wrong relief had been prayed I would have 
allowed the application. In view, however of the opinion 
formed by me on the rights of the plaintiff this point does 
not arise. ' 

In the result the application will be dismissed with costs. 

Dutt & Sen, Solicitors for the Petitioner. . 

P. D. Himat Singha & Co. for the Opp. Party. 


“RANG, ; 
Application dismissed. 
(1) 1920 L.R. 47 LA.255- 


VOL. 99) | .. HIGH COURT 


- 


© C APPELLATE CIVIL 
L ` ( 


B wejore MN, r. a. Gnakravarits, Chief Justice 
à 5 ` 1 EBEN i h 
and Mr. Justice S. C. Lahiri 
SATYA NARAYAN NATHANI 


= ` 
2 4 
V,- -> 
b = aiya y 
4 


THE STATE OF WEST BENGAL* ' 


ve J 


The West Bengal Premises Requisition and Control (Temporary: Provisions) 

Act (W. B. Act V of r947)—8ec. 3 (1)--Order of requisition under— 
‘ly purpose’ need be stated therein—Act subsequently amended by 
W.'B. Act X of 1953—If existing. law within Article 3165) of the 
Constitution—Question of public purpose whether justiciab under 
Article 31(2) of the Constitution “Public purpose”—what it means— 
Housing a Government ‘servant if "public purpose"—BMandamus, writ 
of—what applicant must show. 


In order to make an order of requisition under Section (1) of the 
West Bengal Premises Requisition and Control (Temporary Provisions) 
Act, 1947 vahd, it is not necessary to set out the purpose of the 
requisit.on in the order itself. A purpose and a public purpose must 
undoubtedly be. made out to. the satisfaction of'the Court, it the order 
is to be upheld as valid, but if such a a is proved by the facts 
established in the case, which may properly be done, the order cannot 
be impugned. as invalid for the mere reason that the purpose was not 
specified’ in 'it; ^ ab. or S E 
It is not open to an owner-of premises to attack the basic order of requi. 
sition as bad, on the ound that the requisite time to vacate under 
Section 4(1) (a) of the Act was not given to ‘him, when, in fact, he did 
not vacate, in accordance with the said order or.a subsequent order. 

+ 


The Act which came 'into force before the Constitution but the life 


z e or o 


existence or otherwise of a purpose' and its character. 


IFA l from Original- Order No. 147 of 1954 against the Order of 
the Hom ble D. N. Sinha, one of the Judges of this Court in Civil Revision 
Case No. 1565 of 1953, dated the snd March, 1954. 
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Therefore, inspite of Section g (1) of the Act. which lays down that the 
only condition. precedent to a requisition order is that it should appear. 
to the State Government that any premises in any locality are needed 
or likely.to be needed for any public purpose, ——— the jurisdiction of 
the Court to enquire whether an order of requisition is supported by a 
public purpose remains 


Obiter: The words in Section 3(1) of the Act "whenever it appears 
to the State Governmem that arty premises in arty locality are needed 
or are likely to be needed for any publie purpose" suggest that what is 
left to the opinion of the Government,is not the existence of the public 
purpose, but the need for the land. 


Whatever else “public purpose may mean, it must include a purpose 
that has an object and an aim in which the general interest of the 
community, as opposed to the particular interest of individuals, is directly 
and vitally concerned. 


The purpose of providing accommodation to a person merely because 
he is a Government servant and merely because he is m need of accom- 
maan, cannot be said to be a purpose in which the public are 
interested. 


A writ of mandamus is not a writ of right. A person invoking the 
special jurisdiction of the Court for the extraordinary remedy by way of 
a writ is required to be diligent. 


In the present case, the conduct of the applicant having shown lack 
of diligence and real need, the writ was refused. 


Appeal from an order passed on an application under 
Article 226 of the Constitution. 


The material facts will appear from the Judgment. 
Binayak Nath Banerjee, Provat Kumar Sen Gupta and 
Amiya Kumar Chatterjee for the Appellant. 


Nirmal Chandra Chakravarty for the respondent 
Nos. 1 and 2. 


The Judgment ‘of the court was as follows: — 





P. B. Chakravartti, C.J.:—The appellant, Satya Narayan 
Nathani, Complains of the requisition of a flat in the ground 
floor of Premises No. 102G, Russa Road which is owned by 
him. He says that the requisition was not for a public 
purpose and such requisition being for bidden by the con- 
stitution, it was unlawful and void. ES | 


f 
+ 
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The history of the requisition which is spread over a 
period exceeding four years makes strange reading. It appears 
that in 1945, there was a tenant in the flat whom the apellant 


did not wish to be there. Accordingly, he filed a suit for - 


his ejectment and obtained a decree. The tenant appealed 
and having failed before the District Court, preferred a second 
appeal to this Court in which he failed again. Those pro- 
ceedings lay between 1945 and 1948. "Thereafter, on the 
2ith of October, 1948, an order under section 3(1) of the 
West Bengal Premises Requisition and Control (Temporary 
provisions) Act 1947, requisitioning the premises, was served 
on the appellant. but it was rescinded on the 7th of November, 
1949 on a representation being made to the Government that 
. the appellant required the flat for his own use and occupation. 
Some seven months later, a prohibitory order under section 
3(3)(b) of the Act was made on the 28rd of June, 1951, whereby 
the appellant was asked not to dispose of the flat without the 
permission of the Government. Ones again, the appellant 
made a representation and once again the order was rescinded. 
That rescission was on the 15th of April, 1952. 


During all that time, the tenant had managed to remain 
in occupation of the flat. Ultimately, on the 12th of fune, 
1953. possession was obtained from him. About a month later, 
on the 10th of July, 1952, a fresh order of requisition was pass- 
ed under section 3(1) of the Act and the First Land Acquisition 
Collector, Calcutta, was directed to take such further action 
as was necessary. The further action taken was strong action. 
The First Land Acquisition Collector made an order on the 
19th of July, 1952, and directed the appellant to place the 
flat at his disposal and control at 2- 30 P.M. of the same day. 
In issuing that order, the First Land Acquisition Collector must 
have over estimated his powers or forgotten the provisions of 
section 4(1) (a) of the Act which requires ten days’ time to be 
given for vacating any requisitioned premises. Be that as it 
may, the apellant refused to Comply with the notice and by 
an application made on the 14th of July, 1952 asked for time 
to file an objection. Time till the 16th of the month was 
grantedand on the next day the appellants objection was filed. 
e He repeated his contention that the flat was required by him 
for his own use. and occupation and there upon one S. B. Das 
gupta, Additional'Land Acquisition Collector, was directed to 
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. Chittaranjan Avenue to live in which was 
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make an ensuiry. Das Gupta made his report ‘on the 1sth of 
August, 1952 in which he said that the flat was not really re- 
quired by the appellant, because he had another house at 177A, 
"a magnificent 
building". On receipt of that report, government- directed the 


First Land Acquisition Collector to pursue the requisition. 


a Ff 


- 


Thereafter, on the 23rd of October; 1952, a fresh notice 
under sction 4 (1). (a) of the Act was issued and this time the 


provisions of the séction were ‘not overlooked. The notice 


however, could not be served on the appellant, as he could not 
be found and ultimately it was sent by registered post to 
I77A;' Chittaranjan Avenue. By the noticé the appellant was 


. directed to make over possession of the flat, on the 17th of Nov- 


mbér 1982. Everi on that’ date possession could not be ob- 
tained, in as much as in thé meantime, the appellant had lent 
out the flat to S..P. ‘Lahiri for the purpose of his celebrating 
a marriage there. The next date fixed for delivery' of pos- 
session was the 5th of December, 1952, but even on that day 
possession could not be taken, as Lahiri was still in occupation 


_and said that he would not be able to vacate the Hat before the 


8th of December next. The 8th of December was then fixed 
as the date for delivery of possession, but once again: possession 
could not be taken, as the appellant refused to make over the 
property. Direction was then sought from the government as 
to whether the Land Acquisitiori Collector should proceed under 
section 9 of the ‘Act and ‘such direction being given, possession 


was at last obtained on the 19th of January, 1953, with police, 


help. About seven mdnths later, on the ist of June, 1953; 
the appellant moved this Court under Article 226 of th cons- 
titution and obtained a rule. On the 2nd of March, 1964, the 
rule was discharged. There upon, the present me was filed. 


The facts I have briefly narrated indicate very clearly that 
the appellant was clinging to the property with a great deal 
of tenacity, but it is not equally clear why the government if 
they were minded to requisition this particular flat, should 
have with drawn the order of requisition twice merely on repre- 


sentations made by the apellant and the returned to the attack: 
& E 


Before Sinha, J., it was contended that the notice of requi- 


beu 


e. 
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sition was bad, in as much as the public purpose for which 
the flat was being requisitioned had not been specified in it. 


“The only other contention was that the facts on which the 


respondents were relying had not been properly brought on 
the record, because they had been spoken to only by the First 


‘Land Acquisition Collector who could not have known why 
the government had taken action in the matter or selected the 


particular flat for requisition. "The learned judge repelled 
both the contentions. In regard to the first, he held that by 
reason of the decision of the Appeal Court in Srinivas Khedwal 
v. The State of West Bengal(1),-he was bound to hold that the 
factual existence of a public purposé in respect of a requisition 
under section 3 (1) of the Act depended entirely on the 
subjective satisfaction of the state government and that it was 
not necessary for the state to specify in the order of requisition 
the public purpose for which it was made. The second 
contentions was disposed of summarily.’ The learned judge 
held that he could see no reason why the-First Land Acquisition 
Collector, who had affirmed the affidavit in opposition, could 
not swear to the facts stated by him, if he had referred to the 
official records which he said he had done. 
- | MET 


In the present appeal three point were urged. It was 
contended, in the first place, that the notice of requisition was 


- bad, in as much as the public purpose for which the flat was 


^w 


being requisitioned had not been specified in'it. It was con- 
tened in the second place that the order made on the 12th of 
July, 1952, which was the basic requisition order, was also bad, 
because the time required to be given by sction 4 (1) (a) had 
not been given. It was contended, in the third place, that the 
purpose for which the requisition had been made was not a 
public purpose at all. 


The first and the second points taken on behalf of the 
appellant can be shortly disposed of. It is true that the order 
of rquisition did not specify the public purpose 'for which the 
flat was being requisitioned, because all that it said was that the 
premises were "needed for a public purpose". It has, however, 
now been finally decided by the Supreme Court in the case of 


State of Bombay v: Bhanji Musji (2) arid in the earlier case of 
=> ; f 


1) (1953) 57 C.W.N. 719. 
& (1954) S G.A. 1386. 
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Biswabhusan Naik v. State of Orissa(1) that in order to make 
an order of requisition’ valid, it is not necessary to set out 
the purpose of the requisition in the order itself. A purpose 
and a public purpose must undoubtedly be made out to the 
satisfaction of the Court, if the order is to be upheld as valid, 
but if such, a purpose is proved by the facts establishtd in the 


„case, which may properly be done, the order cannot be im- 


pugned: as invalid for the mere reason that the purpose was 
not specified in it. In the present case, it was disclosed in the 
affidavit-in-opposition that the appellants flat had been requi- 
sitioned for the purpose of providing accommodation to one 
S. R. Mukherjee, Labour Officer (Statistics who was said to 
be sorely in need ot accommodation Whether that 
purpose could be said to be a public purpose is different 
and a separate question. But a purpose, claimed to 
be a public purpose, having been disclosed by: the facts 
as the purpose of the requisition, the order or the requi- 
sition made thereby cannot be challenged on the technical 
ground that the purpose was not specifically mentioned 
in the order, but was only referred to in general terms as.a 
public purpose the Appellants attempt to prove that the purpose 
alleged was not the real purpose of the acquisition did not 
succeed. - 


With regard to the second point of the appellant, it will 
be enough to say that however contrary to law, the order of 
the 12th of July 1952, made by the First Land Acquisition 
collector on the basis of the requisition order of the 10th of 
July, may have been the appellant cannot claim any relief on 
the ground of the irregularity of that order, because, in fact, 
he did not make over possession in accordance with its terms. 
Instead of ten days under section 4(1) (a) or fifteen days under 
section 4(1) (a) which was the maximum that he could claim, 
he contrived to have more than six months. Not having given 
up possession in accordance with the -order of the leth of 
July, 1952 ånd, infact, a second order of requisition having been 
issued on the 23rd of October following, which also was not 
complied with by the appellant, he cannot now tum, round 
and select an old order made on 2 past date for the purpose 
of challenging the requisition. . 

The third point urged by thc ‘ppellant, however requires 
close consideration. The decisic~ ‘his court in the case ef 


(1) (1954) S.C.A. 928. 


a 
f 
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Srinivas Khedwal v. The State of- West Bengal(1) was on this 
very Act and on this very point. G. N. Das J, who delivered 
the judgment proceeded on the language of section g (1) of 
the Act which says that "whenever it appears to State Govern- 
ment that any premises in any locality are needed or are likely 
to be needed for any public purpose", it may requisition such 
premises. 'That language, the learned Judge held, made it 


~- perfectly clear that whether. or not the premises concerned 


were required for a public purpose depended entirely on the 
satisfaction of the State Government and the question was not 
Justicable in courts of law. The same section, it was pointed 
out, had been construed in the same sense in the earlier case 
of A. C. Mohamed v. Sailendra Nath Mitra(2) and that in 
construing similar language of Bombay Ordinance, the Supreme 
Court had held in Province of Bombay v. Khusaldas Advani(3) 
that under the language of the Ordinance, the condition pre- 
cedent for the exercise of the power conferred by it was not 
the actual existence of the matter, but the subjective opinion 
or satisfaction of the executive authority that it existed. As 
against such construction. of the section, it was argued before 
the learned judges that since the enactment of Article 31(2) 
of the constitution, it was no longer feasible because where 
an Áct provided for the acquisition or taking possession of any 
property which could only be done for public purpose, the 
purpose in tbe contemplation of the Act and the purpose 
of.orders made under the Act were now both justiciable 
in courts of law. G. N. Das, J, held that Article 31(2) would 
not apply to the before him at all, because it had been passed 
more than eighteen months before the date of the Constitution 
and, therefore, it was an existing law within the meaning of 
Artide 31(5) which was not affected in.any way by the pro- 
visions of Article 31(2). ‘The learned Judge did not point out 
that with regard to the justiciability of a public purpose, there 
were really two questions—one bearing upon the constitution- 
ality of the Act concerned and another bearing upon the 
validity of orders passed under it. He appears to have held 
that if the factual existence of the public purpose could not 
be enquired into in the case of Acts to which Article g1(2) did 
not apply, it was immaterial to the validity of an order passed 


(MON ME . 
(3) (1951) S.C; 1 C.W.N. 
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under the Act, whether the public purpose of the order itself 
was specified in it or not. 


With great respect, it appears to me that G. N. Das J. was 
not right in holding that “Article 31(2) did not apply to the 
West Bengal Premises Requisition and control (Temporary pro- 
visions) Act 1947. It is true that the original Act came in to 
force on the ist of January, 1948. It was to remain in force 
up to the gist of March 1950, but section 1(4) of the Act 
provided that the Provincial government might by Notification 
in the, official gazette direct that it would remain in force for 
a further period or periods not exceeding in the aggregate 
three years. Even before the gist of March, 1950, the Act 
was amended by Act IV of 1949 which came into force on the 
3rd of March, 1949, and by the Act several sections, including 
sections 3 and 4, were amended. When the life of the Act, 
as it stood originally, was drowing to a close, it was not ex- 
tended by the State Government as it might have been, but 
the Legislature itself passed an Act, being Act XV of 1950, 
which came into force on the 3oth of March, 1950 and pro- 
vided thereby that the principal Act would remain inforce 
up to the gist of March, 1953. The extension of the Act’s 
life was effected by substituting for the old section 1(4) a new 
section fixing a definite date, on the expiry of which the Act 
would cease to be inforce. It will be noticed that the period 
of the extension was the same as the maximum which the 
State Government might confer on the Act by a Notification. 
The Act, however, was not allowed to expire on the 3ist of 
March, 1953. By two other Acts. its life was further extended. 
Act X of 1953 which came into force on the 28th of March, 
1953, extended the life of the Act upto the gist of March, 
1954 and Act VII of 1954 which came into force on the a9gth 


- of March, 1954, extended its life up to the gist of March, 1957. 


The order of requisition in the case before G. N. Das, J., had 
béen made on the gist of October, 1950. It was thus made 
not within the period of the original life of the Act, but within 
the périod of the first extension, effected by Act XV of 1950. 
G. N. Das, J., did take notice of Act IV of 1949 by which some 
of the sections of the original Act were amended, but bis 
attention does not appear to have been drawn to Act XV ofe 
1950, nor to the question whether it was the Act, as passed in 
1948, which was then inforce or a new Act passed in after 
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constitution had came into force, the learned judge did not 
consider the question. 


. In a case decided by the Bombay High Court to which 
G. N. Das, J., referred namely, The State of Bomay vs Heman 
Santilal\Areja (1) a question arose as to whether an Act, which 
had been passed more than eighteen, months before the date 
of the constitution, but the life of which had been extended 
by another Act passed after the constitution had come into 
force, would come within the ambit of Article 31(2) of the 
constitution. . The Act concerned was the Bombay Land Re- 
quisition Act (Bombay Act XXXIII of 1948) and it was due 
to expire on the gist of March, 1950. Like the Act before 
us, however, it contained a provision that the Provincial 
Government might by a notification in the official gazette 
direct that the Act would remain inforce for a- further period of 
two years. As in the case of the Act before us, so in the case 
of the Bombay Act also, the life of the Act was not in fact 
extended by a Notification of the Government, but it was 
extended by another Act of the Legislature. That Act was 
Act II of 1950 which came into force on the 28th of March, 
1950 and extended the life of the principal Act up to the gist 
of March 19523. Then followed another Amendment Act, 
Act XXXIX of 1950. On those facts, the Bombay High Court 
held that although the Legislature had delegated the power 
of extending the life of the Act to the Provincial Government, 
it could nevertheless exercise the power itself, if it desired to 
do so. The Court held further that in as much as the Original 
Act itself'contained a provision for its extension, what was an 
existing law for the purposes of Article 31(5) was not merelv 
the Act of 1948, limited as to its duration up to the gast of 
March, 1950, but also as that Act containing, as it did an 
inherent potentiolity for further extension. The ‘extension 
of the life of the Act by Act II of 1950, it was accordingly 
held, did not make the Act a new Act passed after the 
Commencement of the Constitution, but, on the other hand, 
the Original Act, as extended upto the gist of March, 
1952, by reason of the provision for extension contained 
in it, was and remained an existing law. It even as current 


æ during the period of extension, the Act was an existing law, 


Article 31(2) was obviously excluded. 


(1) [1952] ALR Bom. 16 : 
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The above view of the Bombay High Court does not seem 
to have been accepted by the Supreme Court in the case of 
State of Bombay v. Bhanji Munji(i). The Supreme Court 
lad to deal with the same Act and the effect of its amendments 
as regards the applicablity of Article 31(2). It was contended 
before the Court that as the later Acts had been enacted after 
the Commencement of the Constitution and as the life of the 
main Act had been extended after the constitution had come 
into force, Article 31(2) of the constitution was attracted, and 
the Act was bad, because it did not require that for requisition 
made under it, there should be a public purpose. The Supreme 
Court did not repel that contention and did not hold that the 
principal Act having been passed, more than eighten months 
before the date of the constitution and the extension of its 
life having been made under the authority of a provision 
contained in the principal Act itself, the Act, as extended, was 
also an existing law. On the other hand, the Court proceeded 
to examine first whether the Act offended against Article 31(2) 
by not requiring a public purpose for requisitions or acquisi- 
tions to be made under it and, secondly, whether the orders of 
requisition in the case then before the Court were bad for the 


' reason that there was no supporting public purpose. In view 


of that decision of the Supreme Court, it must, it seems to me, 
be held that the Act before us, as extended from the gist of 
March 1950, to the gist of March, 1953, was not an existing 
law within the meaning of Artiile 31(5) but an Act to which 
the provisions of Article 31(2) applied. The order of requisi- 
tion in the present case was made on the 1ioth July, 1952. 
We, therefore, do not reqtire to consider the Act, as further 
extended up to the gist of March, 1954 and the gist of March, 
1957 respectively. The contrary view was held by G. N. Das. T 
sitting with Debabrata Mookerjee, J, because the enactment of 
Act XVof 1950 and the effect of the extension of the life of 
the principal Act brought about by it after the date of the cons- 
titution were not present to their minds. 


The Act under-which the requisition order in the present 
case was made must, therefore, be held to be Governed by Arti- 
cle 31(2) of the constitution. If it is so Governed, the question 


whether the Act at all purports to authorise acquisition or ™ 


(1) (1954) S.C.A. 1286. 


ame 


i 
> 


VOL. 99] : HIGH COURT 


requisition for a public purpose or whether the purpose it 
mentions or contemplates is a purpose of a public character 
and the question whether a particular order made under jt is 
actually supported by a public purpose as contemplated by the 
Act, are both justiciable. Obviously, an Act to which Article 
31(2) applies cannot by enacting that Government may acquire 
or requisition any property which. may appear to it to be needed 


for a public purpose, create a wall of immunity around orders 


made under the Act and exclude judicial scrutiny as to the 
existence or the character of the purpose. If such a provision 
does occur in such an Act, it may, as a matter of language, mean 
that Government will be the sole judge of whether a public 


"purpose exists and also of whether the property is neded for 


such a purpose, but it would be wholly unconstitutional and 
wholly ineffective as to taking away the power of the Court to 
look into the matter for itself and uphold or quash an order 
according to its own conclusion. To allow such a provision to 
take the effect which its language contemplates will be to make 
the question unjusticiable and, theréfore, to thought the consti- 
tution. That, to my mind, is wholly impossible. Where Article 
31(3) applies toan Act, a provision contained in it, which makes 
the subjective satisfaction of the Government the sole condition 
precedent to the exercise of the power of acquisition or requisi- 


- tion will be of no avail against Courts and inspite of such a 
_ provision, the Courts will have jurisdiction to judge both the 
. existence or otherwise of a purpose and its character. 


That appears to be the view taken by the Supreme Court 
in several cases, among which it wil] be sufficient to refer to the 
case of State. of West Bengal v. Mrs. Bela Banerjee(1). ‘The 
West Bengal Land Development and Planing Act 1948, with 
which that case was concerned, authorised the Government to 


acquire such land as it thought was needed for a public purpose. 


To that end, the Act, by section 4, authorised Government to 
declare by a Notification on area to be a notified area, if it was 
satisfied that any land within it was needed or likely to be needed 
for a public purpose and then, by section 6, it authorised 
Government to declare after some investigation what land 
within that area was actually needed. Section 8 provided that 


(1) (1954) S.C.A. 41. LLL 
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a declaration under section 6 would be conclusive evidence that 
the area, in respect of which the declaration was made, was 
needed | for a public, purpose. There was thus not only a 
section, making the subjective satisfaction of the Government 
the sole condition preceedent to the making of a declaration, 
but also section expressly enacting that such declaration would 
be ixrebuttable evidence of the existence of a public purpose. 
Article 31(2) applied to the Act. Dealing with the provision 
to which I have just referred, the Supreme Court observed as 
follows: — 


“The Attorney-General appearing for the appellant, 
rightly conceded that in as much as Article, 31(2) made 
the existence of a public purpose a necessary condition 
‘of acquisition, the existence of such a purpose as a fact 
must be established objectively, and the provision in 
section 8 relating to the conclusiveness of the declaration 

\ of Government as to the nature of the purpose of the 
- acquisition must be held unconstitutional”. 


It will thus appear that ne provision contained in an Act to 
which Article 31(3) applies can avail the Government against 
the constitution, even if it provides in the strongest language 
that the Government will be the sole judge of whether a public 
purpose warranting the acquisition or requisition exists the 
dicision .of the Supreme Court in Province of Bombay v. Khu- 
saidas Advani(1) was. concerned with a pre-constitution ordi 
nance to which Article 31(2) did not apply. I may add that the 
West Bengal Land Development and Planning Act has since been 


, included in the ninth Schedule to the constitution, but whether 


by reason of that, judicial examination of the public purpose 
in now barred is a question, not free from difficulty. 


In the case of the Act before us, it is thus immaterial that 
the only condition preceedent to a requisition order under 
section 3(1) is that it should appear to the State Government 
that any premises in any locality are needed or likely to be 
needed for any public purpose. Inspite of that provision the 


` jurisdiction of the Court to enquire whether an order of 


(1) (1951) $C. 1 C.W.N. 
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requisition, is, supported ed: bya, public, purpose; remain. The 
earlier décision n in A. J C. Mohamed, x. Sailendra Nath. Mitra(1) 
to "which the | learned. “judges; who decided: the casein Srinivas 
Khedwai v KA The ‘State of West Bengal(2), relied was concerned 
with, an o order made ih; 11949 under, the, Act as originally;enacted 
and. before “the constitution had come into force. Naturally, it 
proceeded merely ; on the language of. section 3,and the: effect 
of Article «34 (2): ‘did not fall to be considered.. ;.The order. of 
requisition | in that case was made on the 25th of February, 1949. 
Exactly similar was the position. in, Sudhindra, Nath Datta ù. 
Sailendra Nath Mitra(3) cited before us, where the Bs 
order was made on the g2nd of B. 1949. 

"In the view 1 am ‘taking of site effect of. section g(a), it is 
unnecessary to. consider what its; true, meaning, -as.a matter of 
language, is. I may, | however, be permitted’ to say, with 
respect, that I entertain . some doubt as. to whether it does 
really carry the meaning which has been ascribed to it in the 
cases. The words "whenever it appears to the State Govern- 


ment that any premises. in any locality are needed or, are 


likely to needed for any public purpose" seem: to, me 10 suggest ` 


that. what, is, left to the opinion .of the Government is not the 
existence of, the , public purpose, but the need for the land. 
The learned judges who, decided the case in Srinivas Khedwal 
v. The State of West Bengal(s) relied on the decision in A, C. 
Mohamed v. Satlendra Nath Mitra(2), and that decision in its 
turn, relied on , the decision f the judicial committee in 
Wijeyesekera „V. Festing(4). The words of, the Ceylon Ordi- 
mance: which “the, judicial Committee had to, construe were 
these. “Whenever it shall appear’ to the Governor, that land 
in any locality is likely to be- needed for. any public purpose 
it shall be lawful for the.Governor to direct the Surveyor- 
General or. other Officer generally or specially authorized' by the 
Governor in this behalf,,to examine such, land. and report 


whethér the same. is fitted; for. such purpose": In the case. 


before , the. Judicial , Committee,.. the Governor had order the 
acquisition of some land "for a public purpose namely; the 
making of a road". It appears to me that the question raised 
before the Judicial Committee was not whether the order was 
condusive as to the purpose of the acquisition being j a public 
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I find it difficult to hold that, without more, the purpose 
disclosed tin the’ affidavit: in-opposition "cá "próperly "be? held 
to: be: apublic pütpose ir TE was"atlp ürpóse ‘of’ privitidg acc 
mmodation to an officer of teste Góerniliéit Wh oi it Was 
said, was'sorely'ii né@ed"of'-acécintiiodation: ` Tt ‘Was not said 
thatihe Had ‘made’ 'evéry ‘possible effort! on"his' wnt ‘account to 
secure ‘“accominodation and ‘such efförts Bad Failed! Ho tha iti in 
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Whateéver/'else ‘public purpose: may mean it fist include rx pur 
pose that has an object and an aim in whith the général interest 
of the community; as opposed tojthe paxticular- interest jof; indi- 
viduals,, is directly and, Vitally . concerned, À,,. Government 
servant, is undoubtedly. a, public ,servant in,thesbroad sense of 
the term, though, very, remotely, a,;servanty of the. public, “and 
it may also be said that. the public ATE, interested. in the proper 
discharge, by a a, Government , servant, of , the duties, of this , office. 
But where ; the, condition of a, Government, servant's service do 
not require that accommodation 1 is to be, provided, for „him or 
there is nothing to show that there is some special reason for 
which it is" esbential to "provide himwith'fesidéntiàl facilities 
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sofa 'fire-brigade i in the neighbourhood of. the fire-station :oni-the 
ground “that, they should be. easily available; and land isituated 
^ near ‘the fire-station was for that purpose acquired, I would be 
"prepared to, hold. that the purpose would be a. public purpose. 
Whether | there were any, special. circumstances: present: in the 
case before us, does mot PRE. AR pi AAV Bi 3a Deb xd 
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Judicial Committee. ín "Hamabai, Framjee:- Petit Va Secretary of 
State for India(1). appears to,furnish.an apt illustration of when 
Provision of accommodation to . Government; servants «can. ;be. 


PLI a, public “purpose. “The, facts, in, that, case were, that ,owing: to 

the. dearth, of ‘suitable houses í in. Bombay, and tbe. high rents!de- 

manded. Officials, were ,.  réluctant, to’ accept: appointments 

p i . thére T and as, that c circumstance, Was. prejudicial to, the -efficien- 
cy of the various public, services, certain lands held: by asperson 
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finally, because,” in any ‘opinion, the “appellant in de inset Cii 
case is not entitled to any relief’ by way of a writ of mandamus, 3957 
as prayed for by him.“ His case is that the house at 177A, Chi- NEM TO 
nttaranjan Avenue ‘was allotted to other Co-sharers on partition 4 Nathani 
and that alíhough he was living there, he. Was doing P 9D The Stue of 
sufferance.. The officer who held an investigation in the case est Bengal 
does not apear to have believed that the appellant had no Bs zi 
right of residence at 177A,Chittaranjan Avenue, but with vartti, Cj. 
that question of fact we are not concerned. On his own show- 
ing, the appellant owns, besides Premises No.102G Russa Road, 
Premises Nos 102A, 102B, 103C, 102D, 102H. and o2] Russa 
Road. Whether or not they or any of them is available to him 
is again a question of fact into which we are not required to 
enter. He may be judged by the case with which he came to 
the Court and his own conduct in relation to that case. If he 
-was desperately in need of the flat in question for the purpose 
of his own residence, it is surptising that although a whole 
month elapsed between the eviction of the tenant and the 
present order of requisition, he took fio steps whatever to move = 
into the occupation of the flat.. He may have taken symbolical 
possession, but was obviously not residing ‘there, because if 
he was, he could not have lent the use of the flat to S. P. 
Lahiri for the purpose of holding a marriage ceremony there. 
If, again, he felt aggrieved by the present otder of requisition, 
it is not explicable why he did not move this Court after the 
notice to surrender the flat was issued on the 23rd of October, 
1952. Even after possession had at last. been wrested from 
him with police help, he did not move for about six months 
and approached this Court only on the 1st of: June, 1953. By 
way of an explanation of this delay, his learned Advocate 
referred to a statement in paragraph 9 Of the petition that after 
possession had been taken, the appellant had called upon the 
. respondents to withdraw the requisition order and restore 
possesion of the flat to him. No dates ate given and it is not 
explained why as much as six months should have beeri requi- 
red for demanding justice and obtaining a refusal. A writ 
of mandamus is not a writ of.right. A person invoking the 
special jurisdiction of the Court for the extraordinary reme- 
dy way of a writ is required to be deligent. If he was not, . 
' «nd if his conduct shows that his supposed need' for the pre: 
mises was probably a pretence and if he allowed possession 
J under the order of requisition to mature for six months, the 
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Civil . In order to understand how this guestion of law has arisen - 
2987 ít is necessary to state only tthe: following facts. Respondent 


Santi Ranjan Banerjee was inducted ina portion | of premises 
Piabhat Kumar 
“Mukherjee ~ No. 14, Iswar Gaiiguli- Street 'by "the ‘appellant’ at'a monthly- 
ena rent of Rs. 16/- which © was | subsequently | raised to Rs. 11/-. 
“Santi Ranjan 46 a. 
Banerjee « The appellant-‘brought al/suit for. ejectment against the. res- 
Renin pada  pondent- ‘alleging that the respondent had made defaults on 
Mukherjee, J. three occasions of two consequtive months each within a period 
- . of 18 months prior to the institution of the suit. A further 
ground for ejectinént -mide by the "hppelldrít was that the 
premises in the occupation of the respondent were reasonably: 
o required. for the ‘accommodation’ of the appellant and another 
re members ‘of his amily | because the. existing accommodation “was 


iii Hi 


not sufficient, for. their béquirémerit ; 5 d pio gas qus T 


- 


i + wp | 


; E = oi ION ER: ue l 
The defence of the defendant was dioe the mother of the 

| plaintiff 'and' not the ‘plaintiff 1 was the landlord , of the ' ‘premises 

and that thé allegations about default. and reasonable -require- 
ments. were | ‘ ürfoutided-" (The: learned : Munsif ‘who tried the 

pu framed"'necessary' issues. which “arose “upon ‘the: pleadings -` 

and by overrüling all thé “Objections put forth on behalf of 


. the“ defendent™ he” “passed. a: "decrée "for Sa aka ‘in i favour of 
E ee 
the plaintiff. — oe n T ideis disci 
3 2 dts wit ctf red ue VES AMA uF r. fs. i MR E . i 


T An appeal was preferred by the tenant t defendant and the 
lower: appelláte- ‘Court held ‘thatthe plaintiff is not competent 
‘to maintain the suit because. he had no subsisting. title to the 
disputed premises a “at thé time of the institution of the suit. 
. Having. taken; this;-v view ;on the. question of - plàintiffis | title, 
‘the lower appellate court did not think it necessary.to go into 
other.questions.raised in the suit} namely, "whether the-tenant 
- wala =statutory défaulter and ^whéther the ` ‘plaintiff rea&ónably 
réqulired -the ‘premises for his own: use ‘and ‘o¢cupation’ The 
result wWwas-thatthe suit: was! disinissed “by the ‘lower? ‘appellate 
court. The? plaintiff! thercupoiv filed the ‘present! appeal: in this 
éourt pehallenging thé! legality? and ‘correctiiess of''the ‘décision 


: of the lower — court. E vox de tar ed 


DY s jJ? “irL Ta The e rn y. “l 3 aito L0 MESS Vo ey DU ^ 
tee “The: of diya uéstió “he “arises i at ‘the: present: ‘stage’ d is 
did thes lower, ‘appellate Court’ committed, any. error in law: 


- ma 


‘in holding that the plaintiff ‘appellant had no subsisting’ tite 
to the disputed. premises at t. the time of: " o the 
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` * 
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suit in the court of the Munsif. The question of title: involves 
thie- following admitted ‘facts, "The: appellant Kad ‘another ' d 
deceased brother of, the name, of, Ranjit Mukherjee: Upon 
death: -of Ranjit,“ his mother, Haridasi .Debi. who “is” also: n 
mother óf thé plaintiff | became, an heir of Ranjit. : "Fhe'appellant 
and his' "eco Ranjit. were, the owners. of two! house’ prerhises - 
Nos. 14°'an 14/ L, Iswar Ganguli, Street, Calcutta! These two 
premises e _the subject, matter „of d suit for' partition | 
bétweeni the appéllani. and his mother;Haridasi. Débi- in parti- 
tion’ suit No. ri of | 1950. A joint ‘petition. of. compromise was 
filed’ By the mother and the son; in the; partition suit ón- the” 
vith! August 1950 and a an order was,;passed: on.the basis! of the 


comptomise petition on the same date. 
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Ket thé terms ot. compromise, be, recordéd:so.-faras 'they: 


PU relate ‘to the subject 1 mátter;of the suit. Court fee7on ="! 
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plaint is sufficient. Ordered that the s suit .be. decreed 
-a finally on map Ba ‘tefing” ‘of? 'sólénama ` which, do 
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Although an order was passed finally, decreeing; the suit in 


terms of. the coniprofnise petition on ‘the 11th August 1950, it is, .. ` 


an admitted fact that no “final” decree. as b been, ,engrossed on a 
requisite stamped ` paper at least E ihe. time, ‘of, the decision of 
the suit in thé courts beléw, because no stamped paper was f filed 
by the. parties;in. Court ‘for ,thel:purpose of formally drawing 
up t he decree. TS Any order of, the:court of: the’ Subordinate ‘Judge 

in the partition suit which i is dated the i8th “April, 1953 would 
show that Haridasi Debi, who. had. ‘filed 'a petition: for’ passing” 
the final. decree. did not. press that ‘petition, which wai therefore 
rejected (vide 3 Ext. sd 


referred sto above the premises. bearing«No. +14, Iswar Ganguli 


Street have been, allotted to' the-mother and !thé other premises - 


ct the 


bearing No. 14]; 1, haye been allotted to` thé! soñ, namely, ‘the 


wares) 


appellant of this appeal. +2 It was argued before-the lower apellate ' 


Court ‘that because the: house. of which: the ‘disputed* premises " 


éorm part was allotted to the mother under the compromise 
dated the 11th August, 1950, the appelant lost his title, to that 


t F 
1), Under] the: terms of*the' compromise | 
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s he use ouse and he could: mo ilongèr minta tain the qe for. recovery: : 
21957 of | arrears, o£, renti against, 'the^feporídént." This is argument was), 


ul! 
Prabhat K accepted, by the, lower: appellate Coutt and relying jon a decisioni, 


tM. reported, in, Raghubiri Sáhu v? Ajodh Hy Sahu: (1 1) ‘that, court held. 
Yan ANU. that the partition sujt:having been'firi2ily ! decreed. on compromise ., 


Santi Ranjan a KA ; Mb £r ak 
Banerjee . 2 and; Separate, allotments having betii i 'made thereunder, the,” 
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Ri Fiabe plaintiff. appellant Most his "ide 2t pré ies Nes, ; H4, swan, 
kaa D , Ganguli, Street which Marble xo 4 “his m quo er. Ín, m Yd 
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“opinion, t thei lower: appellate 'coürt Bas ih i isread the ase; Giteds,; 


above. . ' It.is true) thatraccofding to that décision. a compromise’ ,, 
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of, the, nature where: dealing: with" ie only y declares Bs, Tights, . 
of seyera al. parties interested jin “the p rópėrty "but also al dots pro... 
4 ^ £, iv tiii ff allots 
perties according to the respéctive S bris of each party. In my 
opinion, after such a compromise the > parties thereunder 3 would 
2 4 PATE 


be precluded from- questionirig tie “allotments as amongst 
themselves, but no. legal title „would accrue: in favour of - 


PERE) 


“ party, to to, the :allotmentsi made: unies eS ari yx "un antil the the e finial d 
is formallycengrosséd oii iéqüisite stattiped Paper. , The follow. 


p ing sentence, occurring: “towdrds’the en Ki of. the above. report, will 
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oe 


ob died. paper y would be thatrithwill. be rendefed" legally 
: effective which it is not until so engrossed. " 


e^ gars us dec "n y Taupo f5 deo. ^ 
sImimy jiidgiés nt’ the’ 16; dpi | egal tit] le ‚to premises, NO; 14}, Iswar: 5: 
ag 7 1 i : ded 
«x . Ganguli Stet Kàs nót! Jet accrued, to, the mother;;under the ı. 
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v The. lower appellate. colirt:also !citêd a- cale t Of’ chi sigh | 
Court nj this connection} which uis>reported in^Jdtindra. Moha an | 


pont 


Tagore X; Bijoy Chandi Mahdtab(a). dt ia “bê ih that” Case 


basang Ci 


2 that | a; de Tee for. partition, td ibes operative, ui BE dgio ^ 
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on stam; Į paper ,a g requitedcby)thé Stamp Act and” Wrul the ` 


DIAM 


udge signs, the, cdi mes ssedj it ‘cannot 'be"faid: that the 
Judge;sign gro 


IN fn 


suit has | terminated (Ino thatri case” partition? Was effecti py a l 
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m- 


commissioner appointed byithe. court ind an ote wi as passed by. 


"Oar 
AK FA 


the court,confirming: thé: cominissioner’s report bit ‘no E 
decree was, engrossed :oncátaniped: paper” * Under tese" - ċirtuim- 
. stances,: t the. High ,Gourt held that the giit Wad not termifiated 


ocinoint 73 eni 904 af LE an) et Lalas M MIO 
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and the order con ing, the. commissioner's report must be 
taken. to be an interlócurtory order made in the course of the 
suit and preparatory to:the'order that Might’ détermine the final 
rights of the parties. Having. regard. to. these two decisions, 
I am of opinion’ that' so' long 'ás à formal partition decree is not 
engrossed on requisite stamped: paper and the formal decree is 
not signed by the Judge, the mother will | not acquire any legal 
title to the premises talloited: to^ her? tiárely, premises No. 14. 
Iswar Ganguli Street. Of course, she may acquire a title by 
adverse , possession if she gets “possession, „o£. this.-house and 
continues in ‘possession, in, her.own right for/à | period, of twelve 
years to the exclusion of her son. But the period has not yet 
expired. In these circumstances, the:legal title, to ‘the disputed 
premises still remains! with the plaintiff. and thetlower. -appellaté 
Court Corithitted " an error in, Jaw in dismissing t the suit. on.the 
giound. that the pláinitiffappellint" Has, got no subsisting tite 
to the disputed premises. Cutie dep see 4! 

Ta a bur e ac Kg. NEC rahit T 

MY decision òn the questiontof-&tle-Beihg in if’ favour ‘of the 
plaintiff appellant. I , haveno, other alternative’ but remang. the 
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appeal to-. the! lower: appellate. court, "for. hearing. on: the ‘other 


iu. til pd 
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issues raised, in that, ‘court, namely, wheiher-‘the! defendant, fes- , 


pondent ‘was a statutory defaulter and whether the plaintift 


appellant reasonably requires: the disputed, premises, f for. his. oen l 
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| In the result, this dpt ill 
decree passed by the lower appellate, court are hereby set aside 
and the matter is remanded to that court for hearing the appeal 


again in.the light of the above tobsesvatioris dnd in "accordance, 
with-law. NUR 
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Costs. of all thé: courts: indudihg: the“ High Butt ‘will 
abide the result of the suit. 
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Let the appeal be heard by the. lower, appellate court as 
expeditiously as possible, ^ "' 
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| DOMINION, OF. INDIA*: pap ep e al 


Gf ar NAN lo as v TEM E^ 
TN s "TET 1) E Hiro di 1 nta 
The I lidian Tnidependence (Rights Properties 'and .Liabilities)’ Order; 1977. 


e parde, 18(r)}-Contract ' lade be ar the appointed, , day—Rights iand 
: liabilities o the Dominion of Pakistan sand Dominion of India, | hou 


(E determinec Test. rar ces kait deponi sal POR ia E 

Zad SANAK os M va Me our 
Article ; 1), of | ‘the Indians Independente’ ‘Order, Á|3947.. provides that 

where! a! co ET “has "been i 4 


made; on, behalf; of, thevGovernoi! General” in 

Council Before Othe’ appointed "day, the rights and liabilities: of ,,the 
Dominion of Pakistan .ọr.;the ‚Dominion of India thereündet shall be 
détérfüined'accótdinj/ as the contract is. s, exclusively, for/ipurposes. :of the 


` ongi Dominion! or thé other: >- xm 


duod. Ge dati. Fe m 
The proper way to look at this question is not to consider wbo were 
.the parties interested in the contract, but to consider the end or, pie 
“with P whith the. contract, Was, entered nto. « ^ cua ftrt 
ats LO 5 U- (as i PES zin n E 
_, Where in, the, peace cate Case);: zbéforé ' the ‘appointed: ‘day, ‘goods ‘were 
consign ed hin ps bad Station, on the'Great, Indiani Peninsular - Rail 
"way, po Seno (in UüPàakistari) 'on “the” former Bengal „and, Assam. Railway, : 
in. a, suit against-the Dominion: of India’ ori the’ sleeation ‘of short ‘delivery 
E 5d TA "5 Subs {o ie w nd 325 4 oiii xo Det ots E 
Held.—the end .or | object, with). which othe ‘ gontrad was is “entered “ihito 
being? thé! making of goods available at a place in Pakistan, rthe contract! 
was for ose which were exclusive to the Dominion of’ Pakistan, and 
as such iability, if any, was and is "that of the Dominion of Pakistan 
and not of the Dominion of India. | The ues therefore, had no 
cause, of, action . against {the pee of a roe 
--Krishfia Ranjan Basu Ray” vi Union. Voy indian). referita mw a OM 
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^ Suit against. J Dominion, of; India on the allegation! ‘of shórt 


ts 
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Very of i 4 thai 7 
delivery of goods. ae 
- The material facts, will; a appear from the: judgment." d 
- Dus S AER heia ^ uh row His 
$. Majumdar for the p l | ! 
Pag ced Vides ye, 


= 8402. Talukdar for’ the’ Defendant. MG: [ PA zio peika. 
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i, The. judgment:.of: the court Was as “follows: =" 


ALe Dab -e 


G. K. Mittra, 4. s—T his is a suit against the Dominion of 


India, on.the«allegation of short delivery . i goods consigned ` 


"m MES yu v yn , 7 Lye 
* Original Suit No. 1927 of 1948. 
(1) (1954) 59 C.W.N. 99. 
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m Ahmedabad Station.;on. the Great India Peniliuldr! Rail’ 
way to Belonia on the former Bengal & Assam Railway. Belo- 
nia, lies in; Eastern Pakistan::, The goods^ were" sent’ "ori ‘three 


PRELEP 


different dates, ir namely; ; 12th; of: Decéniber, 11946," and: “of 


22314272 


January, 1947. and. 28th, of Febiuary, 194717 "The ! claim ‘laid 
in. the plaint, was, on thesbasis ‘of four: ‘consigninents of goods’ 
but Mr. Majumdar, learned „Counsel. for:the- plaintiff; doés ‘not 
wish to press his (claim, onthe. thitd-cdnsignmént ‘mentioned i im 
sub-paragraph, (c); of paragraph 3 of plaint.’ od ici ‘that’ 
consignment , can be left out:o8 consideration. d 
; E^ uL tst tH ghe pee 3 Peay de j£. 
p A „prel liminary: point. is taken by: the dendan às | to whie- 
ther, assuming, the ffacts.státed.:innthe plaint'tó?be!coriecti the ’ 
plaintiff; as; 2, Cause ‘of “action, ,against : the! Dominion: of 'India. ` 
The .question  falls..to be decided: ander |Art, 8 ‘of’ the Tidia 
Independence. , order of 1947. the relévaht portion’ Where of read 
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E Pini c ad aik tle A 15 "for purposes | 


which as from that p are exclusively purposes of the 
Dominion, of ,Pakistan, ber r deemed; to.. have'jbeen made 


T ii cx, 


on "beha If of the Dominion of; Pakistan instead of the 


tap pwd 
e - 


' Governor General i in, "Council;- ‘and | ju See 


(b. LL si "any! other" case, be deemed 
to e been madè on behalf of 'the' Dominion of India 
instead of the Governor General in Council; 

- .'and;lall rights and "liabilities which "Bavé'adcráed. or or may 
accrue under any such contract shall, to thé extént to 
í which they would have been rights or liabilities of the 
Governor General in ‘Council or the Dominion of Índia, 

as the case may be. 
v Wut. 6 Wa!) b uud 
The test laid down in various cases is to consider whether 
on the assumption: that the Dominion of Pakistan was in exis- 
tence on the date when the contract was entered into, it can be 
said, that the contract was for the purposes which were exclu- 
sively the purposes of the Dominion of, Pakistan: If the 
contract in suit does not come within that category, clause (a) 
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of sub-clause (1) of x. 8 would not apply and the liability 


would. be that of the :DominionuofsIndià! -- ie ata rarabi ines 
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uiMr,o Majumdar, argued. that the»propér Way to "160k A 
question. was to .considen who: were the" parties ieee n 
the..c ontract., According torhim) ithe: parties’ intersted werd! all- 


the different, railways, oven;which the goods ‘would have d$ BE travel’ 
to, reach; the destinagion;rand;-as: one! ó£ níóré: of these railways 


Yt diea ss 


Serer ric omer te “was ro Or; were owned, by: theGDominion^of!iIndià;! the" contráct 


eee 


tit 


could not, be, saidat6,be óne exclusively>for ‘the ‘purposes of the 
Dominion of Pakistan.::-In: my opinion, this ‘is riot 'thé"propér 

angle from which one should look at the question. In-a cise 
like , this it wonldibe <proper «to^ considér the: "end Vor" object. 
with which, the]contract!was enterédinto’ and thàt?'in'iny view, | 
can ibe, nothing other than thé making ‘of thé gods available’ DA 


A^ 


a place in Pakistan.; Judged in»thisllight the: contract ^ must 


held to, be, for, puposes whichluweré: exclusive! tb! thè- Doh ifion 


at 


of Pakistan and as such the liability, if any, was and’ ‘is he 


of the Dominion of- Pakistan and pot of of the Dominion of India. -- 


1o Mirch ao JUANG ITHO VN : — 
i t.a eneh Bt 2 
- LoTheltatgiment' which Was" putu B;béfore me was Was, negatived 
by a Division Bench of this Cou i ii th ‘case Krishna’ ‘Ranjan 
Basu Roy y. Union, of. Ipdia(s): There the.. learned Juoges 
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oll Yetudted bythe motive. of’ earning. profit and, mot by th 


question whether Pakistait’ Would be benefitted’ or NEA is 


bout pa germane, to, the question | of the purpose of the con- 


as. used, in section, BT TIRE 
(LEA s = Dui a's ^ | La , : 
Hornos "i Ist. a “4 “es E EL à Ly tae dat | 
Ihe, vil must, .be - ignis with; ; costs. on :! the:. preli 
"EN P t=" 4 
saa su A y 5 a eee j iene E aaa Ny 


deas unc: e ul i . Sn : ' — "(€ 


- * 
~ + 
ri 5 ts * tyes fi ^5 "Ed. hri 


SES gg ei 5o ER 10 Cas (f TUA T$ | 
C Sep G Gup tat | Solicitor, for, the, Plaintiff. Loa SD roo. 
Ate ae b Mia 


rs 


H 
oc! a? eth? wd e om 


Sandersons & Morgans: Solicitors for the Defendant. 
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The Calcutta, Thika: engncy . Aci, (West Bengali Act ITs tof Hag Uu 
4(5) - Notice ! of diedu -. Va idity of-— rancher. OF n erty, , Acti), 
Section 106—Month of ani Bengali Cálendar' m éaning of 
-Section s(iv)—Concurrent Ju as to the stead "i m landlord 
—whether can be interfered with under Article; ; 9377 Section 3(v)— 
‘Holding; , if includes ka Z T2 A a 
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Where a'téàránt took’ lease be bagati Jahés for the purpose of pjah 
by erecting, non-permanent AN for an /indéfmite' period, the lease |. 
reservin an annual ren payable, , Ds oo canal month y: instalments. in: 


Aswin ‘and’ l' Chaitra of gach year’ $ one, for ‘residential |. 
urpose, is terminable inde Section: OG} seo de of Propert pu a 
by fifte fifteen "day's. notice ; -expiring with ‘the ,end,, of 5 the, , aaa " 
tenancy.and by ‘three! months” notice under Section A(b) of th Calcutta M. 
Thika ;Tenancy Actis aga u0 Cra OU. n VHS E iot 14 3 


~ 


ut! 


Where’: in! the? ‘ap jlitatión "ile “bere oie. the Controller for cyectment .. 
of thg, tenant, » the-;laridlord ;specificallp istated’ "that" the ‘tenancy pe E 
according to. Bengali "Calendar month, jt meant, that, the | tenancy Was ‘for. ce 
a full month from- the ‘fitst dày “till thé last da day of the mo month. ae 
averement .not haying been} kag te :thestenant ! in! ‘his “written statement ^ ° 
must be taken to have been admit him. he; month of the; tenan--' | 
cy is:further’: prove "Dakhials: which ' ahead uniform Payment ol reni, 
according; to p alender,)-year,sithat! is,- commencing ‘the "first 
Baishakh ‘and en with Chaitra., There. was also no o ipdjeatign; in the... 
lease -itself as!'to!!w he E "tenancy would : "commence. ur "a m 

po IM TEE ELM d MM 


'That being so, MR may have been the date of execution e 
the lease, the parties agreed that the tenancy -would run - -according 
Bengali Calendar; month, ..the, rent. being: paid 'en “annual” basis’ for the 


sake of convenience. a ue iain alse Ewe c. wisi und Ae ee 
at í ^ r +9 


~ 7 ^ 


4 


: 25 ree. Kadi) Ja. dg f. 
Urider - ‘Section 3 iv) of! the “AK, the ‘landlord must "establish a some , |, 
element of need. When; ; on the evidence adduced, * both" the Controller 


part of ‘the laridloxd:—the finding’ will not be int 


„with, on an appli; | 
tion Pandan A tiga, id of the Gonàtitutiorito tunk SE ! 
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manufacturing - or ; business: purpose ifor : more thar six’ consécutive months’ 
would be ‘penalised by. ‘his ejectinent; , it means- also that the, failwe sot. ~. 
the tenant'to “occupy his "structurés on: ‘the Thika land in this. „manner 
would . meet -with - similar: e ¥ cule CE 
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Application under, Article; 3233, 0f the Constitution.. : wak a QUE 
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* Civil Revision No. 347 of 1956. 
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and the Ap] late Court held. that the. need, "had: been, established, on: the... m 
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When’ Setion i) of the Act says. that , the. failure ,of: thé Thika |... 
tenant !to *occupv -the major part'of the holding for his own residential, - -., 
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‘Fhe material facts will appear from on judgment. 
VOIE DTE 
Sere Kumar vee for the Petitioner. 
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The J Aan 0f the Court was as follows: — 
eG 2 AEG van reat eu Ra: ODE, qui 


 Renupada Mukherjee, ‘ee This Civil Revision | case under 
Article .227 0f thé\constitution of: India has. ‘arisen un under | ithe. 


as 1 pu tox LE . S 
os circumstances it) Sua sio ee uU 
9. Pe 


2 ta ww ete. feta e ft E 
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bt bee po iii i ba E na = hate, ^ 


> Petitioner” Tiitha Wath’ Ghose. ‘held. two. thika: baan 
under the op pposite | party, ;,who is ) is. a. shebait. o£ two, dities. -One 
such-^holdini i, DES, p remises ING. 15337 Shalimar “Road of ' 


ay rd sapihan fih Sha 


Howrah, Münicipilitpand^atittcr. ‘holdirig"be beats: N0..53/35.5ha-- 4 


limar; " H'oat The ra Party: “landlord ‘instituted two: 
1t a lio. « Ll ful o 
proceedings gsi uider section? 5,0 Calcutta Thika ,Jénanoy. Act s: : 


TERN E th e 


for “eiédinetit’ of “the petitioner on ‘pounds which ‘shall be^! 
mentioned and discussed later, in, my „judgment, Both: the 


ind thh, tol he 


applications, Were; dllówed. on, — by the! Minsif end” Court, 


tb si. ' taf ox ni BLED 
Howrah .exercising>the'fiinct tion, of ‘a Contr tri Ule: ET d 
preféfred By the tenant.. ut they! were dishised by. tlie ‘Téa Jéarüed"" 
Qo PN a 


Subordinate! Judge who heard" „Ehem. . The »petiloneriias: 


an Papin ye Pini. ME 


obtajned' "the. prés ent, rule against: ithat portion 3F ibe 4 dppe Rte 


order, whidh/igóverng. holding No. 58/2, ‘and “Liame not : 1cOn- 2 
cerned in the present "rule with: the other holding. 
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fe Pits 1 n 
Preis c Nò: p P Shalimar: Roád: measures “abot three t^ a 

cottas. and the tenant has built some structures on the land 

containing ten rooms. ,The landlord, instituted . the, ejectment ; 


procééding on grounds. i), Gv) and: (9) of section" g ofthe e Call M 
cutta»oThika- TerancycAct^ ‘Thése s“ groulids! respectively. arent) i» 
that the tetiant’ was a defaulter, (ii). ‘that’ the land lord' required ' 


the land :for building and developing and (iti) that the tenant, 


- had failed himself: tö usé € or; occupy t the, holding for’ his own: 


pag ae 


residetitia al Pmanufacturing.o or business purposes: for’ more thah.” 
six consecutive" mònthg ^ Lhe’ validity and. bonafides, öf. theses: : 


git de 
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gronuds wéré "challenged ‘by the tenantrbut ‘his Objections Were 
over-ruled both by. the Controller: and the Appellate Court... Sas 


kin 


the tenant has” comè! “up to. “this "court" invo - ‘the? High 
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"P Before: deding with, (hát: part of thes case which rests on a 
consideration of some of the provisions- of the Calcutta Thika 
Tenancy.. „Act, I must dispose of some''of : the general objections 
raised by. Mr, Bagchi. on behalf of the: tenaht' petitioner, which 
relate to „the, status. ofthe. tenant: "and ‘to: buon "álidity- of the 


notice of ,ejectment ! served. upon! himi- I = 


Mr. Bagchi contended, in the first, place that the petitioner 
before: this Court was a tenant from year to.year,and not a 
monthly ` tenant as “has been. found. by the lower, Appellate 
Court"and 40 under section 106 of, the. transfer of, property Act; 
the tenancy was têrminable by. 'six anonth’ $, notice . expiring 
with thé end of the year of the tenancy, and, not "by three 

b 
P s notice as was ‘given “in the case under section ,4(b) of 

e "Caleta" Thika Tenancy | “Act. . This contention , of the 
arid Waca for the. ; petitioner does not.appean,to be 
soünd to me. “The lease case, which | was executed., between the pre; 
decéssois óf;the “parties, was | exhibited before | the; controller, 
Itshows that the tenant took lease, of some, bagat.. lands fọr 
the purpose of residence by erecting non-permanent | structures 
nr on indifinite period. , No doubt, an, annual, rent, of 

R&.'12 / 18 /- was Yeserved, but even this a annual rent was payable 
in' two equal’ instalments in Aswin and, Chaitra ‘of each year. 
Such a lease under section 106° of the Transfer, « of Property Act 
taken’ for residential, purpose | is terminable by. D 5 day's notice 
expiring with: ‘the, end of the month of the tenancy and by t three 
month's notice under section 4(b) of the, Calcutta Thika Tenan- 
Act: I hold ' that. the petitioner's s tenancy was not a tenancy 
froin year, to” ‘year and ‘the’ period of notice, was adequate. 
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ad The next ground' urged ie Mao Bagchi on behalf of the 
< petitioner regarding the invalidity of the notice was that even 
assuming-:the- tenancy. to bera monthly ‘one, the month of the 
tenancy, must be taken to be. commencing-from the 19th of each 
month and‘ expiring: with the 18thJof the ‘succeeding month, 
« because the lease was executed on the 19th Sravan, 1327 B. S. 
and no date of commencements was mentioned in the lease. 
Mr. Bagchi, therefore, argued that the three months notice given 
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Ms the oppposite party. should-have 'ex pired’ with “ihe, 8th, of 


Aswin and not the end of that month as mentioned in the notice. 
In this connection Mr. Bagchi cited the case reported in Surfya 
Kumar Mukherjee &, ors. v..Trilochan Nath & ors, Q)' and con- 
tended that:no evidence of ithe: date òf commencement 'o£ the 
tenancy. or of. the j£ermination ..o£»the:.month ofthe: tenancy. 
having | been given by the land lord. and) the.Jedse- -having ‘béen 
executed, ,on the 1gth, Sravan, 11327: B..S. ‘the ‘notice’ should- have 


been held to be invalid..and «insufficient Pte lower Appel 
late Court. 


du Hi 51 


: 2" The! above ‘contention "of! Mr. Bagchi who carefully exa; 
mined lwould? not stand’, Scrutiny.” In paragraph 2 of his 
application’ filed Before the’ controller for ejectment . of the 
tenariti : the land lord specifically stated that the tenancy was 
according to Bengali ` Calender: motith which, of course, means 
a full month’ from the 15t day till the last day of the month. 
This' avérment ‘about the month of' the tenancy not having 
been denied: in the written statement filed by. the tenant, must 
be taken to have been admitted by: the tenant,, and an admitted 
fact doés- not’ require’ any proof unless the admission 15. other- 
wisé ‘explained by “its maker.. So the facts of this case, are 
clearly’ distinguishable from the ‘facts of the “case reported , in 
Surjya Kumar Mukherjee & ors. .v. ‘Trilochan Nath & “ors. (1). 
Morever, the manner of payment of rent in this case also gives 
a sure "indication about the. "month of the tenancy. A. Jong. 
series of"dakhilàs' filed by the petitioner himself would show 
that rent has ‘all along’ been ‘paid for one , year.. or more, full 
years. and in "making such ' payments, the year has always; been. 
takén to be «commencing from. the ist Baisakh and ending in 
Chäitra and not às commencing from 19th. Sravari and ending 
on the 18th Sravan of the! following year. "There, is. no. indi- 
cation in the lease that it was to corüinence from the date of 
its execution, so it must be held that tbe lease created a 
tenancy: from the. commericement. of..the: Calender- year Or 
month as, the; case- may: be, Udaytara: Saha :v. -Habibar--Raha-, 
man & ors. (3). .Y have, however:held .that the. rd was- a: 

0; and , rent having -been i: Aadne to “Bengali Calender. 
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year, it mut "be held | that whatever might .Have'been the date Civil 
jf? execution, of the, ‘lease, the parties must have come :'to ‘an 1956 

* et r5 = . 
under nding, that. the , tenancy jwould, run ‘according’ to Pati 
Bengali, Calender month.,. Rent: was of. course paid: on. annual _ ca 
basis ‘for convenience > o; payments... So the: -contention of: Mr. TV 
B that, the notice se th titi Savana on 1i Sri Jswar 

ägchi t erved on;the pe oner .was ‘in Banlingadeva 
the ground discussed ‘above, must. fail: AN ed oa & os 


PHP 1) LEM madra 


f 


Renupada 
Muklieijec, J. 





sa NE “now proc Poceed to disciss the Validity oi the groulids on 
which” the’: order’ of ejectmeni- has ‘been’ made by. the Thika 
Controller! and- the Appellate Court. These grounds, as I have 
already ‘stated; are three ' in “number: (i) default - in clause(1) 
of séction % of the” Calcutta Thika Tenancy ‘Act (i) requirment 
of'the'"land"by ‘the’ lahdlord for purpose , of building | and deve- 
lopment'and (iii) fáiluré of the. tenant to. occupy, ti the major part 
of. the holding i for his own v residential; manufacturing , or 
business” purpose: for’ more “thari six consecutive, months, J shall 
first: € oru ee with the'last two grounds, EE 
> ta ehh cfs bs a ane eal? fee at onu tj i 
vin dM, Bagchi confended”on 'bélidlt E the peste t ‘that in 
holding that ‘the! Jandlord’ required the ' premises for, purposes 
of? building!'and develópirent; “neifher the” Controller mor the 
Appellate: Coure! came to a ‘finding’ that ‘the landlord | was truly 
and: genuitiely nin- eed" of” taking” the” Jánd into “his Khas 
possession. ifor“ the “above” pulp Lai tiis connection, 
MiibBagchi! drew “my “attention to "edite "feportéd iri in i Nagen- 
dra Nath "Guptá v. "Sit" Mohit! Kuran. Pándi 4 é id and 
contended that’ what! thë laildlord “had proved “before the 
controllét! was that? hé" merely wish ed to ke the land into | 
hisckhas'ipósséssión! “anti! he lid iot pi that "there was an 
elemenit#6f -riéed» fröm his” "lide Un" my] udgmiit , this’ conter- 
titi OF MÊA Bagchi’ iginot t6rréct; because the ‘lower Appellate 
Cogne was’ -quité itél alivé tor the" je eld, posto ‘that’ under 
section 3 (ivy! the landlord“ 'müst" establish i dine a e jeiiefüts of. need. 
-That Court has held upon a considetition of the evidence 
adduced before the Controller that such a need had been estab- 
lished, oni, the .;part»:of «the Mandlord.r T he! evidence’ adduced 
before;him might;haveibeert imeagre/-Sut that! was’ accepted by 
both .the;Controller and the ‘Appellate ‘Court and lso'T do' not 
see, any reason to. interfere..on-am application únder Article 327 
ofthe : -consittition. /:: han Aes itttol» a iul übt pe. 322 : 
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.Mr. Bagchi then contended that thé Controller and the 
Appellate. Court’ were wrong in’ holding ‘that because ‘the 
petitioner had not occupied the major portion of the structures 
standing. on the disputed land- for more than six consecutive 
months, hé was liable to be ejectéd .under: section 3(9) . of the 
Calcutta ‘Thika : Tenancy. Act.: -Mr. Bagchi argued ' that the 
relevant word used in‘ this ‘clause is “holding” and not 
"structures" and the holding of a thika tenant under section 3 
clause- (b) ‘means "a parcel or ' parcels of lanq” and does not 
include structures. This contention of Mr. Bagchi is not, also 
supportable. Itis ttue that the holding of a thika tenant, means 
only thé land: visa-a-vis the landlord, the structures built.on 
such- land belong to the tenant and not to the landlord. 
But the strücturés are built'on the land of the tenancy or rather’ 
on the thika holding and not an air and so when section’ 3(¥) 
says that the failure of the thika tenant to occupy the major 
part of the holding for his own residential, -manufacturing or 
business purposes for more than six consecutive months would 
be penalised by his ejectment, it means also that the failure 
of the tenant to occupy his structures on the thika land in this 
manner would meet with similar conseguences. In this case, 
it was proved that there are-ten rooms in the structures of 
which only one was occupied by the tenant. In these circum- 
stances, the lower Appellate court was right. in holding that the 
tenant had failed to occupy the major part of the holding 
himself for his .own residential, manufacturing or business 
purposes for the requisite period and an order for ejectment 
under this clause of section 3 was, therefore, rightly made and 
the contention put forth on behalf of the petitioner. must fail. 
A consideration of the „grounds for ejectment based on 
clause (iv) and (v) of section 3 of the Calcutta Thika Tenancy: 


Act is sufficient for the purpose of disposal of the present appli- 


cation. I need not, therefore, enter into the question whether 
the tenant was a defaulter. 


Before passing my final order I must note two other small 
contentions rised by Mr. Bagchi. -He contended that under the. 
proviso, to clause (v) of-section 3 of the Act the petitioner’ 
should at least be deemed be a tenant in respect of the room 
occupied by him. Such a claim of tenancy-:could: have been: 
put forth jf ejectment had been ordered only under clause (v), 
but as the landlord has also prayed for ejectment under clause 


— 


a ete: dnd tee E ON ee - 
voL. '99] | HIGH COURT i 
aei el roo : 
(iv), which is not Govert ed by the’ prre to clause (v), no 
such claim of tenancy can, be: allowed, . RENE 


y 


The last contention urged by ‘Mr: — as that in any 
case according to the terms of ‘the ]ease the landlord should . 
have made an offér of payment of .competisátion before ins. 
tituting the proceedings in ejectment., I have gone, through 
the relevant portions of the: lease. "There is ‘tio provision in 
the lease that such an” offer was'a Condition’ precedent to. the 
institution of any ejectinent proceedings, As a matter of fact, 
.the Contróller has passed, an an o rder, for: assessment ;pf. compen- 
sation. “under “clause. 4(b) of! thet: NM T enancy : Act, 
The ' ‘order’ 08 ‘ejectment wW will bel enforced only after. ‘such. 
compensation is assessed and paid. That being the case;’ there’ 
is no ground for up holding the, contention of Mx. Bagchi 
that an 'óffer, to pay compensation: bythe landlord: was a. 
condition precedent to the institution 'of'"thé *ejectment, 
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Alb the olds: mad by Mr: Bagchi’ ọn ` behalf’ af; the: 
petitioner having failed, this rule is. discharged. Hearing 
fee is assessed ;at three. gold moburs.,:;.: <0. m! 
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The West Bengal Préniiss Rent" Control (Tem} Bex Provisions} Act, 950 o 
B. Act. landlord: of... 1950)—Section . gh Ap blico under Re 

n pu m cin USC SPEM i pp n 
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Where ina huit der ejéctment. Drought: under the provisions, of the 
Weit . Bengal: Rerit- 'ControP Act: ko 22 ' a’ tenant pleads that he is net the 
tenant of the plaintiff, the „decisi yeh by the Court on. such: a‘ question 
for’ the -purpose pf deciding an ‘app cation under Section -14(4),.9f the Act 
mustzber taken tobe final ‘are? conclusive! during all subsequent © stages of 
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Heid—the decision on the question of the existence of felatíonship 
of vele and tenant raised as an issue in connection with an appli- 
ation sun C ge cr of the Act, , was, binding : between, the; parties 
ala odid dl be 1 Be ge oe 
Sansuit for? »ejectmént; wurpo cdi E 
Application for revision‘ by’ the hëna “defeat: ka, m 
The material facts will appéar fiom tHe judginent"- e 
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Sachindra Ch. Das Cone b Murari Mohan Mukherjee for, 
the Petitioner. 
Bankim Ch. Dutt & Bratindra Nath- Banerjee fór^i ig 


Opp. Parties? -5 . 


The judgment of thé Court was as follows: — 





Renupada Mukherjee, J. :—This Rule is directed against 
an order passed by the Munsif, Third Court, Howrah, in 
connection with a suit for ejectment -brought by the plaintiff e 
opposite parties against petitioner Bishnu Charan Mukherjee. 
The premises from which the petitioner is sought to be evicted 
consists of a room and a covered verandah at 46, Khurut Road. 
The ground on which ejectment was claimed by the plain- 
tiffs was one of default in payment of rent. 

The suit was contested by the defendant petitioner, who 
denied the relationship of landlord and tenant, between bn 


Civil Revision Case No. ou of 1956. 


a PIE Gud cu pb dole bia 


VOL.’ 99) i "HIGH. COURT 


H fiat aia 


rat Pi ae éli E 


self and thé plaintiffs. opposite, parties ‘and “contended: that one 
Jagannath ‘Chatterjee, gon of petitioner's, sister, was. the real 


"E 


tenant of the "premises and he conducted business .therein.. . : 


, While the suit was in. progress^in the: Court of the 
learned Munsif the plaintiffs opposite parties-filed~4n appli- 
cation under section. 1444) of the West Bengal ‘Premises Rent 
Control Act. of. A950 for a-direction upon the deféndant peti 
tioner t to deposit. arrears of rent and also to- pay current’ rent 
month by month... This application - was ’- contésted - by 'the 
petitioner and, the principal ground..of: his ‘contest ' was that 
he was not a tenant. of the ‘plaintiffs . Opposite’. parties ‘and: was 
not, therefore, bound to,!pay either-arrears of rent? or current 
rent. The application was, however,: allowed- on^?contest on 
the 18th of , January, 1955... The: petitioner did not deposit 
the sum of Rs. 950/;, which. he was directed to ideposit within 
15 days of. the date, of, final order passed. on the ‘application 
under: S. 14(4).. ,His defence .against .ejectmlent was; therefore, 
struck out. The suit, however, continued to proceed becayse 
the plaintiffs had a claim for mesne profits in the suit. The 
petitioner attempted to -show that he was?not “liable- for any 
mesne profits inasmuch as -he, was not a” tenant of the opposite 
parties. In order. to substantiate his allegation that'he was 
not a tenant of, the opposite partiesithe defendant wanted to 
disprove his signature. ‘on a certain document, which- had been 
previously marked Ext. . 3; sandi. which ‘was’ relied on by -the 
other side for the purpose of: showing that the- “petitioner was 
‘a tenant of the opposite, parties. >The petitioner "g* prayer for 
citing a handwriting expert. for’ the “above ‘ purpose : was dis- 


allowed by the trial court because, in the.opiniori of that court,’ 


the question about, the existence, o£ .the: rélationship of land- 
lord and tenant had, been. ‘finally. decided: between the parties 
and ‘the matter could. not. becre-agitated* atthe instance - of 
either party. This order was passéd ón the- 39th of March, 
1956 and the defendant has.come to !this court in: revision 


contending that by refusing: process -on ~ thé hand writing’ 
expert, the learned. Munsifi has. refused . ‘illegally: ‘tO exercise a 


jurisdiction which was, vested in. him “in! law: Se See 
gd ath cbe Mop eh 

Mr. Das cud ME on behalf of the petitioner sub- 

mitted that the learned Munsif was wrong in thinking that 


the question of the existence of relationship "of landlord and 
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tenant between the , parties fias been finally or corclusively 
decided Between‘ the ‘parties in the proceeding "which took. place 
in: connection with the application tinder séction 14(4) of the 
Rent Control Act’ of 1950." 


. Mr. Das Gupta submitted-that: such a decision was afrived 


' at by the trial court only -for the purpose of deciding the 


application under section 14(4) and the'determination of that 
question cannot -be taken to'be a final or conclusive decision 
between, the parties in a subsequent „proceeding. ` T may“ mén- 
tion here that in holding:that the matter!had been conclusively 
and finally decided ' between. the parties the trial court’ has 
relied on a, Division Bench .case Sunil ‘Baran ‘Roy Choudhury 
vs. Purna. Chandra Chandra). It&has nó ‘doubt ‘been’ held 
in that case that. an jappeal lies ‘against ‘an’ order- striking out 


“the defence. following. non-compliance with “an. order passed 


under. section: 1404). of the Rent Control Act.of 1950 directing 
the: tenant. to put in arrears ofrent and if no appeal is’ preferred 
the. order becomes final. and canno longer be! questioned. - An 
exactly: opposite view, has, however, '"Ibeen- taken by Bachawat 
and Guha. Ray, JJ. in another: case “Ashalata ' Mitra v. A. D. 
Viz(2). < In, the present ‘case, however, I need not feel any 
difficulty because two opposite. views have been taken in tWo 
Bench decisions ‘on, the question. whéther an order ‘passed’ in 
connection with. an application under, section 14(4) of’ the 
Rent Control Act of 1950.is an appealable order; becdusé what 
really calls for my decision is whether a finding on the’ question. 
of the existence .of relationship: of landlord ‘and: téiiant, whioh | 
is put in issue.by the parties in. connection ‘with an applica- 
tion under section :14(4) of: the’ Rent: Control, Act of 1950, is 
open. to challenge at the instance of either party a ata subséquent 
stage of the suit. , On this question I do not ‘find. ' any direct 
authority of this Couit:' : “There is, however, a Division Bench 
decision, of this court of'Das. Gupta and Guha, J}. reported 
im Ashala Mitra: v. A. D. Vix(3), ‘in which it has been 
held that. when other questions, besides the question 
of the existence or amount of arrears, are ‘raised ‘between’ 
a landlord and a tenant, ‘it. is the court's duty to decide 
those questions for. the purpose of the application’ under 
section 1404): ps Das opu appeaxng on. behalf a 
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''the- petitioner; relied on:isome ‘portions: o£ «this report. which Civil 


,scemtoxgive/an) impressioni that the ‘decision, which :a'^"Ooürt — iggy 
+-wouldmake-‘on an!tapplication undet section 14(4); would be M cna 
‘for the: purpose ofothat applicatión anly.!. ‘There is however. | Mukherjee 
EE mothingjin 'tiisdecision to suggestananterference:that if.a Gourt V... V Boere 
-decides.'on an! application under, section« 14(4) of. the Rent A. 
“Control Actof 1950: matters. like theiexistence «of! relationship | Mukhetjec. Í 
sof land: lord’ and !tenant:.between the qpaities ‘or idispossession as 
iof the ‘tenant, the. decision of.the!Court given at that, -stage 
"of the suit, would nof bind:the parties at a anbsequent-stage: 
! In^ this! ‘connection: Is.may:: cite- ta. “case ‘reported in 
“D.R. -Gellantly vi JAR. W. Gaimon(1); "Ghakravartti, C. 
i who: ‘delivered ' ‘the judgment rin that! case, -held that! if: a 
"tenant contests ?a suit! forvejectment brought under: ithe pro- 
sions of the’ West Bengal premises Rent Control Act-of '1g50 
and pleads that he is not a tenant, then till that question is 
decided : b chapa hen "there: can ‘bet no 'questionl of proceeding 
“against him"as' a/iteriaritror ‘applying ‘to im section a«4(4) or any 
^: other provision lof ‘the: -Rent:Control: Act. “he implication of 
this decision is‘ithat :where :a.contesting tenant denies the rela- 
"tionship'of landlord and ténant:between.himself and-the Plaintiff 
lim 'a- defence .puttforth onisthat lirie:and the landlord -makes an 
application "under'section a4(4) of ithe -Kent»Control-Act of 1950, 
"thé above: ‘plea eal ofthe tenant anustibe :decided:.as.a’. preliminary 
- issue forthe’ purpose of properly sdeciling' the, application under 
^ . Section 14(4). - Fhere tis mothing in: law from.which it can be 
“laid «down as) auproposition.-of daw: that. a «decision an a preli- 
minary:issue raised and decided: between ithe-econtending parties 
should:mot. be opérativé when. ithe suit-ds finally heard and 
‘decided between "thé: parties.i- Lmiay only mention, that where 
' parties join ‘issuesion preliminary questions dike ithe jurisdiction ` 
^ of: the Courtvor the operation-of a baridf limitation, the deci- 
b sion given by a. Court on such questions binds the parties,at š 
- al] stages:of'the suit:..:It-fdllows, therefore, that where a tenant 
“pléads “that he. isimotnthe tenant of the plaintif in a- suit, for 
ejectment, the decision given by the ‘Court on such .a . question 
for 'the purpose! of deciding ran lapplication, mnder.Section 14(4) 
must be taken to be final and conclusive during all subsequent 
stages of the, suit. It cannot certainly be said that such a : 
e decision given by a competent Court would be only a haphazard 
or inclusive decision. Of course in a suitable case where 'pleas 
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ofthis nature’ are, raised by a-tenant thé Court may: refrain 


. from: passing any..order.on åm application. under. Section 14(4) 


“ofthe: Rent :Control, Actiof 1950. iT hatiis tha, scope.of, the 


:Mükhetjee “1 decision: reported :'im 'Bidyápati. „Ghosh v.c: Raj, Kumar 


Bae Banexj ee 
*t béfore! me ‘as; also ion- a. consideration. of. the general , prin- 


d ciples +6f (law, Tam -unable :tó: agree.,with: „the: contention put 
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Pal 1). Froómovani-examination i» of the» authorities ,..cited 


‘(forth by iMr: DasGupta that question of. the. existence, of rela- 
£Qtionship of landlord;and: tenant, raised, and decided jin con- 
nection with-./an application ;under Section,:14(4); can‘ be 
ire-opened (by a” party at. theitime ofthe, final hearing: of the 
, leait 1Ehis: contention of» Mr. :Das\Gupta would also .appear 
. tÒ be.negatived bythe. éoncluding sentence of Section: 14(4) of 
“the «Rent. Control: Actiiof.:1950.,c7T liat , sentence, runs. as 
a follows!< korno ) rosi I es MG a Sedi reducen nds 
< CUM Dome EM c«m c e br, 
Le5550u The landlord may also apply yore dne to with 
UV aD) (drawuthe: deposited .  rent.without;' prejudice, to! his; d 
70 IH tt tócclaim: ; decree forc eiecunent. and, the, Court. may permi 
nt nines do :so". “This sentence. shows ‘that where,’ a E 
Timun tionlas to; thelexistence iof. the: relationship of landlord ; 
1 ML Anditenant is raised: by an! ‘alleged . tenant, that: question 
iti 10 miüstiberdétermitied; finally by :the Court fori the-pyrpose 
AND ii ; decidihgl. an'application under 'Séction! 14(4); 'other- 


Ue na HNriseidt« would bê. meaningless; to. allow. the ‘landlord. to 


vs f n Nvithdrawuthé money deposited ‘by. the tenant; ajnos 
-ifere In view of the foregoing:observations Ian of. opinion that 
“the learned. Munsif-was rightiin refusing to fallow the defendant 
£, ‘petitioner to-re-agitate a question which had been.:decided;:by 
shim conclusively rat «à 'previous stage of, thé: suit, although; -that 


 "'décisiofii was: given -more “op lessifor Ithe purpose rof: deciding: a 


~“ preliminary issues’ There is, therefore; no. ground : for interence 
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Jon the! result, this Rule? is'discHarged. «Considering the 
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INDIAN TEA PLANT ERS ASSOCIATION* 
"Government of India Act — Section 1 75 (3),—Ohjections under 


"when to be taken— Requirements of Section 175 (3),—Article 299 
(1) of the Constitution — Object and Scope, m 


An eun ibat Section’. 175 (3) of the EDEN a India Act, 1935, 


opetaters as a bar to a. claim against the Government, ah be taken atan 


very id sage. id = 


E - 


“lt ae an‘ objection is raised, the Court will have to enquire not only . 


deta the officer had been duly authorised but also whether there hag been 


directly or by conduct ratification of the acts done by the officers of the ` 


a Government. ` 3 

„Aricle 299 (1) of the Constitution which is analegous to Section. 173 (3) 
of the: Government of India Act, 1935, was inserted to ‘safeguard Government 
against unauthorised contracts. But there is always.a large class of contracts 
which, though authorised, are not in proper form, lt is only. right that “an 
. ianocent contracting party should not suffer because of this. |t may be that 
Government will not,be bound by the contract in that case, but. the contracts 
Willenot be void on that account.’ [t only means that the principal tan not be 
sued, but there would be nothing to prevent fatification, especially if that was 
for the benefit of Government. When a Government officer acts in excess of 
authority Government is bound if it ratifies the i b : 


"*Appeal fro Original Decree No. 161 of 1049 against the the decree of Sri R. K. 
Daa, subordinate "Jud ge of Zilia Jalpaiguri in Money Suit No, 3 of 1045 dated 
the 20th day of Apri, 1049, a 
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Appeal by the Defendant. 


Suit for recovery of Rs. 1,53,000/- odd from the Province 
of Bengal. 


~ 


xod n nS 
"The material facts wu appear from the judgment. 
Jajneswar Majumdar. forthe. Appellant. . DE . 
T A : 2 aAA SG ae w At à 


Dr. N. C. Sen "Gupta? and™ Jogesh "Ch. Singh for the 
Respondent. 
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The judgment of the Court was as follows. 

R. P. Mookerjee, J J:— The present appeal arises out of a suit 
brought by the plaintiff "Tespondent' claiming Rs. 1,53,600 and 
odd from the then Province of West Bengal. It was claimed 
that "by ‘an , órdér o of the Govêfhmêné c of Beügal issued under the 
defence of India Rules, n5! association of employers ı the ageregate 
of whose employees exceeded one thousand should purchase any - 
of the commodities specified i in the schedule to the order except 

Pu 
through the chief. purchasing. agent. of the Government, The 
Government would supply such associations with the required 
quantities on the previoug deposit of the price of such com- 
modities at differing rates as‘may be fixed from time. to time 
by thé: Regional ‘Controller and “Director of Supplies appointed 
to enforce thie rules framed for the control of commodities, In, 
case of short supply etc there would be a refund of the excess 
amount paid, During the. period covering from February 
1945, to. June,, 1947,. . large. amounts were deposited .by the 
Indian Tea Planters” : Association: a: gociety- registered ünder 
AcEXXI of.-1860, "Deliveries were made from time to- time. 
and thete were ‘short supplies” in some of the ‘consignments 
T he amount ‘which, ‘the plaintiff. “claimed as refundable. came, 
up t9, Rs, a 53, 000. and. odd, as stated above... 

The delens as filed On: behalf’. of -the then Province was, 
except in one particular instance, of an evasive nature, Objection 
was raised about-the defect in ' the: notice under section: 80 ‘of 


E 
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the Code of Civil Procedure’and thatthe 'cláim,: if -ány, would 
lie against the Government of East Béngal and not "against ‘the’ 
Government of West Bengal. Although the: Jiability- was 
denied, the principal allegations as appeàring im páragraphs 
2 to 4 of the plaint whereon the claim "was rested were -simply 
not admitted and the plaintiff was called upon to prove the 
same, | i , 
: # H pU veo P Sup 

The suit was taken up for hearing on the 1015 “January, 
1919, and after it had been opened further hearing was ad- 
journed till the 4th February, 1949, but that. day having been 
declared to be a holiday, the suit was fixed for the 11th March 
1949, for peremptory hearing. On the 10th March, 1949, the 
defendant filed a petition for amendment of: the written | States 
ment. This petition was rejected as filed too Tate, The case 
was taken up for hearing and the judgment. was vlümatély 
delivered allowing the plaintiff's claim. 


oq asque m 
it gels co 

During the hearing of. the suit,- argument , was advanced 
that under sub section (3) of section.175 of the Government 
of India Act, 1935, the contract between. the, plaintiff and. the 
Government was not binding on the Government. The learned 
Subordinate judge held, that. such a,contention should not „be 
allowed to be raised at this late stage. It appears that in the 
petition for amendment of the written statement filed. on the 
10th March, 1949, such an objection was: attempted:to be raised 
but was not allowed to beso done. *-1., |, esas 
+ 2 : de "T 
In the present appeal, the os: point ra : on: behalf of 
the appellant is that the plaintiffs claim is liable to be dis- 
missed as hit by subsection (3) of section 175 ofthe Govern 
ment of India Act, 1935. No other point has been raised 
before us, We may indicate immediately that an objection 
ofthis nature ought to have been. | raised múch earlier.. The 
question whether the provisions of. that section. are. a bar to 
„the plaintiffs claim or not would depend" ons various. facts? 
"Whether the person who had placed” the order. òf éntered in 
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to the alleged: contract had been so authorised or not is a 
matter for enquiry. Such materials are in the “possession of 
the Government, and only after sufficient - ‘particulars are 
given that such a- question : “ean be properly “canvassed and 
decided. |. ss 
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Relianee was placed for the abstract proposition of law on 

a single.judge. judgment of this Court in Inre. Arbitration : 
Province of Bengal v.: S. L. Puri (1), that the .statutory 
requirements laid down in sübsection (3) of-séction 175. of the 
` Government of India Act, 1935, .are to be strictly complied 
with and all-contracts which.do not satisfy such. requirements 
do not bind the Government. There has been a différence of 
opinion amongst the different High Courts as to the impli- 
cation .of the provisions contained in the ‘Government of 
India Act, 1935, referred ' to above. In Krishnaji | Nilkant V. 
Secretary of State (2), it was held that Contracts with the 
Secretary of state must be by deeds executed by the Secretary 
of State for India and in his name ; they could not be made 

_by correspondence or orally. ` "The ‘Bombay High Court held 
in Secretary of State v. Bhagawandas (3), and. the Allahabad 
High Court held in Devi Prasad Sri Krishna-Prasad Lid v. 
Secretary of State (4) --that -contracts could be made by 
correspondence. The Lahore High Court in Secretary of state 
v. O. T. ‘Sarin & Company (5) held that though contracts in a 
- prescribed- form could’ not be enforced by either side a'claim 
for compensation under’ section 70 of.the Indian Contract 
Act would lie. The Calcutta view was as expressed by Gentle, 
Jin Province of Bengal V. S, L. Puri (Q). <>> o: - 


~ (0) (1945) 51 C. W. N. 153. c A ^ 
T (2) (1937) A. LL R, Bom. 449. 7 ee 
(3) (1938) ALI. R. Bom. 168. sex Ue a II E 
d (4). (1941) A. I. R. AIL 377; i. T ue So I cp 
(5) (929) 1, L, R, 11 Lah, 375, © ~ a R^ 5.4 
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„The matter came up for further , consideration. in connec- 
tion with. clause 40 (1) of the Ninth Schedule of the Govern-' 
met of. India Act, 1935. It was held that the directions In it 
Were only directory and not mandatory. - Article 166 (1) of 


the Constitution was also considered: in Dattatreya Moreshwar ` 


“Pangrakar V. State of Bombay ( 1). The question came up 
for farther consideration in connection with the analogous 
Article 299 (1) of the constitution... It was contended that the 
contracts which were*not expressed to be made by: the President 
as under Article 299 .(1) were void.- This argument was 
repelled. See Chatturbhuj Vithaldas Jasani v. Moreshawr 
Párashram (2). Reference was made t to the Provisions contained 
in section ‘230 (3) of the Indian Contract, “Act which “Obviates 
the inconvenience and injustice ‘to “innocent persons which 
the Federal’ Court felt in I K. Gas plant.  Manufecturing Co Ltd 


v. The King ‘Emperor (à) and at the “same. time protects the - 


Government.” -The ` Supremë Court proceeded to: express 
in ‘the followin g terms ; ; 


= T 1 " 5e t 
- 


-— 


- - 
r 
* ^ ` » 4 id ur a E 
LU + 4 at ea + | M 


t 


O. ,.5 “We feel that:some rcasonable meaning; must be 
‘attached to Article. 299 (1). . We do not::think the 
; provisions were inserted for the sake of mere form, We 
“feel they are there to safeguard Government against 
wa : unauthorised contracts, “If in fact. a contract is una- 
- uthorised -or in excess of. authority it is right that 
-.Government:should be safeguarded. On the other 
. hand . an, officer. entering, ifto a contract on behalf of 
Goverament can always safeguard himself by having 
" recourse to the proper form. In between is a large 


‘numbers, which, though authorised, „are for one reason 
„Or "other not in “proper form. It ds only right that an 
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class ‘of contracts, probably by far the. greatest in- ' 
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'" ^ [Contracts as such are void ‘and of no effect. 
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"innocent contracting: party should not "suffer ‘because 
of this and if-there is no other defect or objection we 
haye no doubt Government} will always ‘accept the 
3 responsibility, It not, its interests are safeguarded as we 
* think the gonstitution-intended'that they should be,” 
Belakang was also ado by ihe Supreine Court at "page 
pum a HE reponse bu. e A 


t £x o , 
» 2 wt # 


$ = 


ka = + bada | 


/ “It would, “in our opinion, “be disastrous to hold that 

= „the Government officers who have daily. fo enter into 

; a variety of contracts, often. of. a petty nature, “and 

E sometimes in an emergency, cannot contract orally. or 

must be effected bya poriderous legal document ahe 

‘in & particular form. It may be. that the !Government 

will not be bound by the contract in that case, but 

that is a very different thing from saying that the 

]t only 

means that : the principal cannot be ‘sued: but we 

take it there:would bé nothing to prevent rátification, 

especially if that. was for the benefit of ‘Government. 

^ There is-authority “for the view that:when a Govern- 

. ment officer acts in 'excess- of 'authority Government is 

bound if it ratifies the’ excess. See The Collector: of 
MEUM v. oe Venkata digas cis D 


-— 


1n the facts of the. present case we Haves to record that the 
Government woke. up very late to take the objection that the 
liability cannot bé- foisted’ "upon the "defendant as thére was 
no formal document as requiréd under tlie Government of 
India Act. The claim is à substantial- one and the Govern- 
ment must be held to be liable for the laches not only for the: 
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» x 


(1) (1862) 8 M. 1, A, 529 at P. 554. — EMEN C. 
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delay, but: also. for not- assisting. the; Court with materials 
which, may be in their custody. If such an objection, is raised. 
the. Court. will have to enquire. not only whether the.Officer 
had been-duly authorised.but also: whether there has, been 
either directly or, by conduct ratifleation of the acts done by 


the Officers concerned. This is a matter of,evidence, The, 


further opportunity which is to be given must be on terms. 


Ha 


- 


If the defendant deposits in the Trial Court Rs. 510/ (Rupees 
five hundred and ten only) as costs of bearing in the Trial 
Court and Rs. 1020/- (Rupees one 'thousand and twenty 
only) as the costs of hearing in this Court withia two 
months from this date to the credit of the Plaintiff decree- 
holder the decree as passed by the trial Court will be set 
aside and the case remitted to the trial Court for hear- 
ing only on one point, ie. whether the plaintiffs claim is 
barred under the provisions of section 175 (3) of the 
Government of India Act, 1935. Both the parties will 
be entitled to adduce fresh evidence on this point. We 
find in concurrence with the Trial Court that the 
plaintiff is entitled to the amount claimed unless the 
new defence as to the bar of section 175 (3) of the Government 
of India Act prevails. 


It will be opén to the plaintiff to call upon the defendant 
to produce in court the relevant orders or directions 
under which deposits were directed to be made by 
paities and deposits were received by the Treasury or the 
eReserve Bank of India in impelementation of the Notification 
No. 4740 F. G., dated the 14th December 1943. The question 
whether section 175 (3) of the Government of India Act is at 
all attracted on the facts in the case and if attracted whether 
it disentitles the plaintiff to prefer the claim will have to be 
considered by the Court below. 
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* The’ costs which we havé directed: to-be paid condition’ ' 


rt, 


precedent tó the hearifig 0 


f the new objection: raised" on "behalf 


of the-defendant-will-be irrespective- of the’ result! of the - suit: 
and: futures ‘costs Will be if the discretion’ of the Tijal court-if ` 


. there is 8 fresh” ‘hearing. 


with-drown by the Plaintiff. - Cee wee 
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"The" "costs - when' deposited” may? be 
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^. Ifthe costs are not ŝo deposited within the date. fixed .above 


this appeal wil] stand dismissed with costs. 


7 - 
- lahi - nu was 5 * $ 4 
IN * " , t t ry E You 1: ` M P t 
pé K. E Je "o ERES jaki gee ak Hla, “ ` ka Hen ^ 
z 
e 2 
arker, J eid p 
* ^ 
* saa gin Cup ike eg VELIE a NO UE ry Peas uo X wi mE 
Jj ~ee + wio met t= + = , eer Ja so ` \ 
— - 
I agrée : 
* 
A Fi m - » 
` E] 
r t ~ - + ‘ et + 
me ^ Am 3 zb - rab i - 0 Pen jV 
hi 
k ? 
"E A 4 ~ -~ A f s as a ^ - ` ^t 
t r n - 2 - t E E^ 
P - £ te. *& -— P t£ - ev. = 
- a 
-— L4 Ln d if - - HE S » s 7 P 
4$ Ix n n at FD M " MES 
i 
* 
s 7 Foye TM Pos + * o, bh 4 s 
+ 4 tr 4 * l at z de i " of " = .i 2 
f - 
pP, t 
` 5 
al » ht ~ 6 gae d. 
v ds a ie} ~ ra thu A ot 1 
as B. N. € ` “Suit reman € on, terms. 
* «s. ~ + * 
zi 2 s * Kat i r < 
aet 1 * = ia - - 
- = = - -a 
ka i 
~ 
2 Rx E "E ONE 
- = a ov 
Mo ee Ad > Att uo aut os - Wet ce os d 
" ^ J 
- - - E 
* + : š 
i 4 fe t 1 i 
NELLE : : . E v GM Lu Tr M re ` div te 4 
2i 1 = A . 
* * ‘ ^ 1 A r * 
" “ * roa Poe at cw 2 A n 1 
tio VUE * po V air > 1 S PEN, se] H ¥ - MM 
r 
" 
+ + a 
" è ^ 1 1 í , y PENES " l I 
ta + 1 at - foa av bue JA 4 
| LEE = R 
' M^ m m 
7 n 
"4 - ” á 
* wer is 5 E f - - k "i kahi MB fr 
dd ia Di ^59 ~ ee a xt te owe of " 
a 
^ 
x4 r -> Lah 
^ "3 1 oe bor Ga e \e 
a a * 1 t t | 4 ‘ + 
» z rod -— » 
"c M Ta -* * xw r » 4 " M 8g. j lie per 4 * 
F 
- - ~ , 
aot ` " "t ^ 
- PETI * 
a 
mm - 
" 
1 - 
5 
T E - -- : 
e ‘ 
" S 
^ 
*? * . 
1 
- =. ‘a ^ * LI 
1 m t? f = Lagi IA zd ` Ltj " AN 4 
" te ote Bs d ri t [3 ^ 5 fo wt i [m as! ba k * 
= w 
~ à 
4 " ^ a - - m P ^T 
r LE r - ~ , i M i z 
^. Y n ^ pedro A - 4 408 tr ! ` d 4 ) r 1J 
- 
™. * Fa oe 
= ^" | i A. ^ Pn " b: r y i " 
“ | 5t -- nos EDD REP RET Ei 4 EA $ e 4 rae 
4 d Rr tra l3 7 - - ra = 1“ 1 25 t 4 tw oye 
„y ^ * am 4 b + 4 
S ut Uv "t oa vt A wid ! Guil. 25 --.2*. c+ A T- » "PO DE: 
d - 
T ra - - m - -= 1 J 
- - c; x = " 7 
4 a r s € &- rt ^k e T7. [7i * rt ` " r Ff 
T ‘ 
ah “eat - a - Y? ours i a uw.. = EN f - i ^ "c m orn * As + - PWA + w 
* 
F ze x 
- » a e A : - 2 e : 
- Li L e * r 
e ^c 7 = ıı * ^ 4 E Y o 4- 
REIS. SY, a om a= tg m des Fon and - * t 3 ——-7 = Roc * i, - WE iac 
- - 
= t . è 
s 2 'et P foc tot ur Mus h ‘ det EIS Ape NC Pee c No. t 
> 
-€- St PEL 2E - 7 s xt mb uv - t b - y ~ dy - jy - rao d 
: B ig ^* > * > Lar] H ta s 
wa ^ * s y t =- * se ^» "t 
E es ti Pu ai a ; 2k Boome D wit * ~~ =F wt pa <- | t y - + LO ba 
3 
> ane Ks - > " M ins . » 
- oM - y + - re - * € T^ T un f 
Qu € > ari EIN E: ZE Ga akan Aog Fn E a CD qv LH 
* - 
- + P y 
- ~ 
rac ITI a p i 
“ = r M F r Nat; eíl, z * w - tan 
». - 


— 


: VOL, 99] az. ta HIGHz COURT, > anı 


Dog S$ be u¥CIVIL REVISION Ia nail be va aat 
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7o adned ade flare Tina bisa silt do 17s tu 

The West Bengal Premises (Rent -Control: (Temporary Provisidns): Act, 1950 
(W.B. Act XVII of, 1930 Application, for vonie tanion of bane 
' during tontinuancy® of tenancy Decree" for ^" éjectibnt. el 

i standardtsatiom vproceedings—Effect4l +f noz asta LAI URI 


Where {ia applictition? A niatie before the'Rent Couttólier fot Wandakdi- 


Vado of. rent) dering, continuange of. the itenangcy; ite js :withinrthe exclusive 
and special jurisdiction of the Rent Controller to determine. thé matter. 
“Adecree ‘for ‘éjectmeént' ' passed "by?theé' Civil Gburt during“ thar 

: OF :the L standardisation „proceedings, --cannot, (oust the, jurisdidtion?-of the 
«Rent : eghtroller gn affect his “decision 


A T Ut Ka bit sto en def ood notte’ 
eats DeokiscPrasad; eK hastar vsu Dulp Ghandudsofa & ors.(i) 
referred. to. an 16 407 a ote) 0 Nangen rliy aw 
© Y3] ! alta pF unotkn So Dries 6r ot fasta yp ani UT di: NA oy], VEN 

. 'Árpplicationbfor revision bythe: landlordvagainstrthe erder 
-Of standardisationr passed. by-the ‘Rent:Controller. aint. 


TA b ‘a “Stake re] I; VE! 1 '* tf... | aT Ma 1 abs at 4 ie Vt E fr ` 
E The, material, facts. will dii from. the judgment: — Ths, 
nest virt io abis LuüahQO su ins densa of the dd 
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sa date geor neande[ de 525 za eb du. 

"Nr : SoQ.oro abro n deteciMahind (ty 595 
‘The’ judgment, of the, Court, was;as, follows (1o 
pude SX C EN E £1; XV jee gasses vd 
' Mooker]8o, J.i—This . Rule arises, out. of .@ pro- 


ceeding Ms standardisation , of, rent,and raises, a short question. 
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at The, petitioners are ,the, landlords -and,, the. Opposites party 
the tenant under them i in. respect. of the disputed premises which 
7 comprise, ‘only, ay, sho} ASE (shop, room No, 8)rinythe, ground 
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floor of Municipal Premises! Noll #9 JStrand Road, Calcutta. 
The detailed circumstances, under which this tenancy origin- 
ated, are not material for. purposes of'theoprésent Rule and 
it is enough to státé that, tima silit. (Suit!:No. 3211 of 1951) 
for recovery of possession of the disputed premises brought, by 
the present! petitioners Gpainst the -ópposité party! and another 
person on the Original side-of this Court on certain allegations, 
wi 
there was a consent or compromise decree on March 26, 1953, 
whereunder the? opposite )party jbecome;the;jpetitioner's tenant 
in respect of the said premises, namely, Shop Room No.! 8, 
Mrd ahove; at.a rental ofc Rs. Hoher v This agreed, or 
; contfaei ctüal ‘rent ^ was" EO tak ke "effect" from? the e 'beginnin ng, of 
“March 1953 Qr was to ben taken. as the: RON of 
,the;ábove tenancy, , Thereafter, however, , on, April . 30, .;1953, 
the" opposite party! applied -; ‘before ` the ' Rent: Controller "for 
st: tandardisation of rent, and other consequentia tial, ieliefs by; (Way 


of refund tor 'adjústment oof hexcess!: payments} -the application 


otsid, II pet 


- being headed as one under Secs. 7, 9, and 16 Of the West Bengal 


Premises (Temporary: Provisions) Act. of 1950:*s'The. application 
was actually registered as Case No. 551A of 1953. This.action 
on the part of the ténant opposite Party naturally embittered 
ithe feelings: betwéen! the] parties! and -the landlords ‘petitioners, 
in their turn, “brought Suit No.:2688: of :195 3[ against: the: opposite 
party after service, of a notice to quit claiming his ejectment 
upon “allégation i inier ‘Alia ‘of default in "the paymênt of rent. 
This suit was , brought on the Original side of this. Court 
od" Alagust iie igés. "^ E QUA DfR YS. Li an S as sn : 


€ ANAN Lu eu 


The rent standardisation proceeding, 1 namelv, case No. KKA 
“of 146557 came ùp fór final' hearing ‘before ‘thè ` rent controller 
towards the end of January, 1954, and the hearing was conclu- 
ded on February, ist. 1954, when order was reserved till the 
6th. In the rieantime, however;' namely,‘ on’ eth! ‘February, 1954, 
the electment suit (No. 2688 of 1953) was decreed ex-parte and 
this fact’ wa&'broüght fo tthe notice of? the tent Contròller before 
«he actually passed” his 'inal/ordéfs/ fü the Sthtidarisition’ case 
(No. 55À of 1958) the present petitioners ga inter alia : 
in ‘their application, filed: for! the purpose’ tha EBV reason of the 
above ejectment decree, thé present ‘opposite, party Ww who was the 
‘applicant! in' thë cage “before” the’ réiit cOiitroller had” lost His * 
status of a tenant and consequently his locus stadi to maintain 
or continue the same and^so tBe'case should be. "disinissed. ‘This 
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contention’ was: overuled"by the'reht! controller who, ' by his Civil 
order, dated: February 6, "2954, standardised’ thé’ reni at "Rs. - 1987 
254/3]: Pi M. with effect: from -May 1953' aüd''also allowed | 77 
' Srimati Srikumar 

‘adjustment of exeess payments, if any, "against ' -future’-rents -ON ` Mfohrà & ors. 
' that’‘footing. "'Against the 'abóve! drder `of ‘the ‘rent! ‘Controller eka D 
! both ‘sides appealed, the petitioners contending: that the standar- an zi 
* disátion' application Should ’fail aiid’ the’ opposite party claiming , N. Mooker- 
'reducttion òf the figire (Rs: 254/ 3/-)' at: which ‘the rent had ‘fee, J.. 
"beéri standardised’ by the: rent controller!" Both the’ appeals, 

?howevér,' were eventually’ ‘dismissed’ and f: against this’ order of 

"thé learned "Appellate Judge thé petitioners (landlords) obtained 

‘the ‘present rule. “Thé opposite party, however, appears to have 

‘accepted the appellate’ order‘ affirming thé ic of rent 


at the above E of RERE EM ep d 


24 ie àv EN Yt MAH va iht tae M “ee 


"In support: SP’ the rile tHe 'ónly' point that ‘has - been: hired 

f Mr: Mitter "(whà! appears for ‘thé’ petitioners) ! is that," by 
reasoii' (Of the ejectinént' detree, passed | as ‘aforesaid’ during the 

` pendency of the’ rent ' standardisation case, the said ‘case’ should 
have been dismissed by the rent’ controller:!: ‘That’ contention, 

however, as'it appears to us, is "opposed ‘tothe decision of this 

‘court in the case^of Debki Prosad. Khaitan ý: ^Duli'Chand: Asofa 
‘and’ others(1);" which seems to "cover the present case ‘but 
"against ' which : nothing “could 'bé' urged: by: Mr.: Mitter. 
The learned Advocate, hówever;' sought’ to distinguish ‘that 

case from the. present” by pointing out that, ‘in' the case 

‘cited, there was no’'decree "for Tent or? ihesne profits for a 

period, covered by thè' rent Coftroll&i's'órder; at a rate, different 

from the rent controllér' £ standaidiled figure and: he argued: that 

the passing of the above detreé robbed the opposite' party of his 

locusstandi- to maintain and of "'coritinue the ‘rent! standardisation 

application before ‘the’ tetit controller’ and. robbed ithe latter also 

of ^his jurisdiction. fo proc rocééd with the’ same or fix'the standard 

rent at'a different rate.' Mr. Mitter pointéd oa üt that'otherwise 
"the ére w ould be conflict between the standard’ rent as fixed. by 
the "re "rent^ controller ’ and ‘ the civil court “decree e" for’ rent: and 
thestie profi Ns 7 ‘ae: 2 i5 AO o uf 

E P pub 3o gw i far Uus NS n DF 

2 We are unable to accept ’ ‘Mr. Mitter's ‘contention as: we’ do 


not think that if!is sound in ‘law! ' Standardisation’ of rentis 


(1) [1954] A.I.R. Cal. 532. ee a oe a 
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within, the exclusive, jurisdiction (oz, competence’ of | the rent 


.controller;and;the .civil'court has no/say;in-thei matter. There 
canbe no, question that. the application for. standardisation: «of 
.rent, was, properly. made in this case... At the date ,of,that, appli- 
. cation, namely, on goth April,-;1953, the relationship. of landlord 
and tenant, was, admittedly ,subsisting between..the. parties. ..In 
Oo, view, did, that relationship cease; before, at. least, the expiry 
"of the, notice, to,;quit; which. was the .end. of, July,- 1953.,, The 
.application for ,sandardisation.of. rent was, therefore, compe- 
tently, made ,and.,.the,,,rent, controller, had. full ,, jurisdiction 
„to entertain, and. proceed; with it: The cessation, ofi the tenancy 
»during .the, pendengy of the. said;application did, not make | the 
same, Incompetent, op disentitle. the, applicant. from, maintaining 


— — 2 


- or proceeding with the same.», That has., been -held by; this 


court in the case, already cited, namely, Deoki Pr osad Khaitan 
v. Duli, Chand -Asofa,,& 07S.) : and, as stated, already, nothing 
-could,;be urged against the correctness., of that,decision: The civil 
court again could: not by. passing. mean. while. a, decree, for rent 
or mesne: profits at.a.rate different. from the figure at which the 
rent. was, eventually standardised by, the, rent, controller, rob, the 
.latter of, his jurisdiction, or,tie, down, his, hands, in the. matter and 
no ,such, decree could. affect «the proceedings., .before the. rent 
-controller which; was jin, respect, ofa matter; within, his exclusive 
jurisdiction. and outside the; competence of the ,civil court; and 
IM respect, of; which, therefore . MA, question. cof resdudicata. or 
zany other, legal jbar, can- possibly axise, by, reason of the civil 
«court decree. There is undoubtedly. some, conflict. between. .the 
decree: of. the .civil,court, and. the, standard; rent :as fixed by. ‘the 
‘rent’. controller but. ‘thatycoriflict,. „as already, stated, cannot “have 
any, -effect, on.-the, standardisation, proceedings: before, the rent 
:controller,, over which, he, had. exclusive. jurisdiction, under the 
aw.  How.tthe , conflict, is,.to, be, resolved , or, what will be the 
‘ultimate result; of, the two.conflicting decisions, 4 on: the rights, of 
the: parties. is not;aimatter,now before us, but, this much ‘at 
least is clear, from what we have. statedr above ; that, the civil 
‘court, decree offers.no obstacle,to the rent.controllers standardis- 
ing the rent under his exclusive and special jurisdi iction. under 
the rent control law. It is true that neither in Karnani's 
.casg(2),, nor, in this courts decision, cited, . above, namely 


Deohi Prosad;s. case(1). was, there ré ; truly speaking any such e 


(1) [1954] A.L.R. Cal. 532. e ib 
(2) (1938) L.R. 55 LA. 8344. DE EE CL MEL E 
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conflict as apparently esést43ift riis/faesent- case and to which 
Mr. Mitter has drawn our particular attention but that, in 
our opinigas fibesmatraffeat-the propAsitions, Jaitbalown in those 
cases on the point, now before us, or the applicability of the 
same hereto. | SHO (UVAMAA : 
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In the above view, we discharge this rule though, in the 
re Yir gue te eris AR RUIN 
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The B 1 Tenancy Act (Act VIII of 1885) ion 36F— Transfer when 
i complete—The Indian Registration Act (Act XVI of 1908)-—Section ; ‘60 
—Date of registration of a document. . | 
For the purpose of Section 26C or z7F of the Bengal -Tenancy ‘Act. 
transfer is not complete 'till after the: abide of the instrument: of 


4 er ort 


NIR MAI AE CHANDRA" 


- 


vus waite RC 4i A4 
Gobardhan Bar v. Gunadhar Bar(1), Debendra 
Nath Bera(2) and Gosto Behari Das v. Rajabala Dei(3) referred to. 
2902 . 

Accordingly, where an application for pre-emption was filed after.the 
execution of the deed of.sale, but before its actual registration, the saine 
` da ma Hableito be:digmissed in limine as being premature and not entertainable . 


M 


The date of registration of a document is not the date of NG 
of the document for registration, but the date of en ent of tne 
the Registering Officer under Section 6o of the Indian Registration’ Act: 


Section 26F of the Act bii restrictive. of free alienation, should | 
strictly construed. 


— =- = 


1 


Application by the purchaser for revision of an order allow- 
ing pre-emption. — - nays 


-= | 

i 

The material facts wilt appear from the judgment. | 

. 5 i 

Amarendra Mohan Mitra and Ram Tirtha for the 
Petitioner. _ 

Mrityunjoy Dey for the Opposite Party. 


- The Jucgnen of the Court was as follows: — 


. Renupada Mukher]ee, d.i—A short’ but interesting qu 
_tion of law is raised in this revisional case, which does n 


* Civil Revision Case No. 10 of 1956 

() Go) 4 CEN. & Bos, $ MEE. : 
C.W.N. 107. M | 

(2) 6 MIR. Cal. 449; (1955) 60 C.W.N. py. 
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| AeriSivil x e ne adici ase AT vfsqqtion 
2ag1956 soon preemplion urltikoàctuáhoregistratibud of etheodesdp ant¥ as- 
Qa? othe, applications foslipreAmprions Was led ni the Tpresesitouase . 
cdi anh (befone!thesictual gregintnabion sbfsthtoconveyarices thebesiplicdtion 
NT alors sosen iartaibablers:s surid gaisd en Piihi toezimeib 
ik mI geiwolfot sds tebau mozis ced: noisup üdT wsi n. 
opdteruande 7 “In support of the; above contention Mr. Mitter :dyeweimy 
A Ma ^^ attention to a Division Bench: case in Gobardhan Bar v. Guna- 
rothasis Bar Ex ‘cin bihis ocase Mukherjee, zhi held sthatyd@ deter- 
. ptining wbetber JA partibular mc 
' bíhe.old | section tof thesBengahtTantineyi Act on the news 
 pthecmaterialy date tê; b censideredrisinóN the BU UE ; 
«Of; the, deed. but thapeef ifs registmtinn when zonlycthei¢sansfer 
pis completed. The fasten ob this gasebirosdhishowe 4hasya pat of 
p. anzoccugancyzrieth heldiig [awasi tsansferrah $n; then gih August 
99855, e; decpmentoiwambxegisteredo! on sth Bátly:ohugnst ” 
TU following; In ghecmeantime the Bengah Tenancy Amendment _ 
fAct-pf 1988..which forithedfirst time. gave acto-sHareri tenant the” 
-  » Tight/ofspre-emptier came into, foree. onthe, 8th: August,'1938. 
". milihe oóssharer stenantrapplied for preemption after the1date;of 
afapistrations ofthe rdeed.* 1 Upon these: facts “it “wap contended 
290; behalf Médthes purchaser, that,the, Kabala having been age, 
n€utedhbarcthe oth odmgusts: 1938, alright ofapromption radereed 
ndhi sfaveurnof the landlord iundentthe saldi Aet; asnsoonas he 
»d'onveyance was, executed, This eententiontmas repelled bysthe. 
1:Qouxboand it; wasrheh] that.ha;-datercof qégistrations-is. the 
omaterialodate and, ngcnight-of pro-emptlonitquld possibly acme 
im favouteofoa eosharenctenunt afton thecamendment .. 308 1938 
kantil thé: dostment-of, transfer. wass registed ms kb. doni 
.Sissibrodu? hsaisol ode rd Pestinubb nw Issacs eco! sledak 
^ TüissZ he} case was, foHowed rby; Das] in, another.gase: reported, ün 
esBebendiraNathsfBergtfranendm Nath Berosts) t ) Yo 25535 atrii 
x ' sHdiO tarnas A serai Us vd bonisid, | 
The view propounded by Mukherjee-] also gets support 
l brom another; cas reported ind Gosto; Behari Dasiw. Rajabala - 
{sDai(g) where, Chakrabemti; C...Jo sistingi with, Mallick-} held, that 
«Ai person. claiming, tor preemptt-an ,ocrupansy sioti- holding 
A hunder sections 26R.of^the Bengal ;-enancy Act; can -do so; only 
. after, hig ewn-document has- been. registered), Tones adi oes 
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It would follow: fiom the above. décisions -that ‘for the 
‘purpose. of section:.$6C or section 'e6F -of:the Bengal “Tenancy 
-Áct,:a transfer is:mot: complete’ till ‘after:the:registration ofthe 
instrument .of ‘transfer. Section 26F lays'dewn.that:execpt^in 
‘the case of some-transfers: specified:in «thavisection, one:or:more 
:co:sharer- tenants .of. an “occupancy ‘rioti:cholding, a portion vor 
-share of which is:transferred,:may, within four:months of:the 
‘service: of: the Court:for :the-said . ‘portion or: share torbe :trans- 
deren to “himself. Or farne - 


“This shows that an :application»for pre-emption: can be made 
only after a holding or a portion of it has been validly: trans- 
ferred after the registration of the instrument of transfer. 


i ;Mz.- Bey sappedving on ddal of the E 
‘parties contended .that!under Section 47 of'the-Registration Act 
a registered instrument operates from theiddate. of-itsexecition 
and not from the date of its registration. Mr. Dey also sub- 
mitted that inrthis case:the application for-pre-emption had been 
filed on the:srd. June, 1953 and the’ two? documents of ‘transfer 
had been presented for registration on 5-5-52 and 7-5-52 and that 
these dates: should tbe taken ‘as: the’ dares of “registration because 
the actual orders of registration made by the’ Sub*Registrar later 
on 6-6-523. and 9-6-52 must be taken to be mere formal and mecha- 
nical orders. In my opinion, there is no substance in this 
contention because the registration of a document is not com- 
plete under:section 6076f the Registration Act until the Sub- 
Registrar endorses a certificate thereon containing the words 
"registered". In this case this certificate was endorsed on the 
two deeds of sale on 6-6-52 and 9-6-52. that is several days after 
the filing of the application for pre-emption. "The transfers were 
not therefore, complete for the purpose of section 26F of the 
Bengal Tenancy Act until those dates of actual registration. 


Mr. Dey further contended that even if there was this defect 
in presenting the application for pre-emption before the learned 


Munsif, the defect was a technical one and as subsequently facts 


revealed that'the documents were actually registered, the defect 
should be ignored in accordance with the provisions of sections 
“ag of the Code of civil procedure. He also submitted that the 
fact’ ‘of subsequent registration of the deeds should be looked 
‘into for shortening the litigation and for the ends of justice. 
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sIn supportj:o0f -his:icontention Mi: Deyrcitedl'avcasévreported in 


Ram ;Ratan, Sahu: vsicsBishuniChand(a):-20Inamy ;judgmentrthat 


.Case:isro£f mo -assistance:to.-Mr.: Dey;jbecauserini théz present, case 
cWexgre concerned i with the question -ofzdurisdiction;:which 
squestion: certainly did:riot-arisetim: thezcase:citedrabove. s:Section 
i26Ecof: the Bengalikenancy Act.is;toosome:extentrerestrictivecof 
fred alienation and sóiithat section-shotrldsbe;strictlyrconstmudd. 
-sEhe:learned Munsifshad ‘nopjurisdiction -toireceive the application 
in question as an no Cause ‘of Actidn: had sarisetisomithe date. the 
application was filed. That being the case, this is a fit case 
where, the; revisional . ‘jurisdiction. of.-the ;High!;Gourt- should be 
exercised; y n5»! erf ii los irs eG guibia4f a acts IE 
sa Ca Sama alat uil de BOLIDES of Tulle bores} 
In the result, this Rule is made absolute. "The orders passed 
d the. courts, below are hereby; vacated, and the: applicatión for 
‘pre-emption: would ; stand, dismissed :asisit: was ndtv: entertainable 
by the. learned; Munsif:; pier: sft oge nemanai Domi er T 
afu ceh aT OTA Panti eleng su lo gleb ont OT jan DI 
€ In; view of the special; icircumstarices: of atlisricase LS direct 
that: the parties; wilh bear, their own costs throüghout; fi no pain 
Mau tte Geet bn ufq. 65cm 2) 2 a tod Rennes sanat bel 
3211" Opposite: partied Nos: tó: 6 -will [be -ehtitledito withdraw 
the:famount, deposited; by them in.:the:.trial courthbz feu: off 
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Carriage of goods by sea—Carrying on business, meaning of— Jurisdiction 
of Couri—Test. z 
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, ;:: AR -the .cases of arshipping company „which earns profits by ,.carria 

of goods by Sea, lé ‘ship owner’ annot be taken & exercise “his RATE 
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khe port ee where hisrateAmers: habitually ‘call to discharge "here the regt, eam he:can 
sadaya aot oen ey e828 , business sat, places hens thee ight, cam ning 


The question of "carrying on business" being one -of fact, has, to be 
decided ‘by ‘looking “at! things which were dorie-rather- than 'at- ! tHe+ words 
which were. used. „ The ‘finding .hassto be, arrived, at.on the basis .of- the 
evidence, idduced’ as to the things which were done. ` K 

to} ee LM; TE HU 1 PP LÀO yayi, "af BA Sh Dr as ah 

Um the predet sui ft by "the plaintiff co Metered BL inm Ay 2 stu! iue 
of-.goodsi. Shi opediton: Hongkong; toi:Calcuttai but toti delivered: tô him, 
objection having been taken D the defendant as to the jurisdiction of the 
court to try the suit, 
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ian. Held dn the eviden ence, "that the défendant carried on business, within 
the júrisdiction-of:the”court through their: agent Jardine. Henderson Ltd., 
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pee rther—that the goods were not, landed at, Calcutta, and: as,such 
e d 


th "was liable fo thé plaintiff in respect of the same. | 
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j 
goods were 25 cases.of rosin’ delivered to the defendant, for 
carriage to Cacus 
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The plaintiff was. the consignee mentiqned in the said, bill 
of lading and daims “also to be the éndorsee and holder for 


dar ak Won valuable consideration of the said document. The case made 
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* 


G.'K. -Mitter, er, J. 
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in the plaint is that inspite of application in that behalf. the 


defendant failed: and- neglected to- deliver- the -goods "or or lany 
Pornon Tan ‘The plaintiff pons the NEUE of the goods. 
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The defendant is described as a company incorpora ted in 
‘England, carrying ‘on ‘business at No. 4; ‘Clive. Row, Calcutta, 
-withinuthe: jurisdiction of. this Court. and this- is the»averment 


k 
- 


for “the wee of aitracting the jurisdiction 4 of this court; as 


^ 





od By, FAR pon filed herein. the defendant “takes 
‘exception to' the said- description in the ;'eause : title. “The 
defendant does not admit that it carries on business at Calcutta 
within the jurisdiction of, this court. It also does. not admit 


that the plaintifs a firm iregistered under the. Partnership Act. 
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On the 3 merits the defence, is that, 25 cases of rosin pearing 
the; distinctive. , ronsignor’s. imaik Ro aJ. „were oconsigned: by 
8s. Loksang under a bill of lading, a copy whereof is annexed 
with’ the: written statement. Thé. defendant -goes on to allege 
-that 24 cases out of the said consignment "were duly landed 
from: the vessel. by.the Commissioners~for the Port of Calcutta 
and taken into«their. custody on. September 114r-and 15, 1048. i in 
shed A; King George's Dock. It is further alleged that a 
receipt, for. -the; said, 24 Cases „was. given by-the, , Commissioners. 
In the circumstances it is claimed;,that.the defendant's liability | 
ceased. on discharge of suchrcargorand. the taking of,the same 
into the custody of the Commissioners for the Port of Calcutta 
All kinds of technical. objections. have; been, taken; d in the 
written statement including (a) that the plaintiff has no cause 
of, action, (b):that the;suit is bad -for-non-joinder; off a- necessary 
party (to. wit), the,- Commissioners » sfor -the «Port. pf. Calcutta, 
(cjithat2no part of-the alleged. cause ‘of action, arose, within. 
the jurisdiction of this Court and (d) absence of notices called ` 
for by the bill of lading. seperti ds : KN 
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uil. -1948 BREME Bude oiwbhes aingi ogtye said 


5956 interview in its letter of the 24th October nd stated “you may 
na ADDON arah, drom your, FREIA YA, thasqour, story is 
CREE RPE AP LARP AANER Wb IK M nid YAYI you please 
without unnecessary delay și uh AGE borat he Central 

pis esdiRP HS RSL ated SII SU CHFTS Calcutta, 
idspedg vier TAP TURD SRO bet R KATES At xpsin. bearing 
Ciro) marks R he were at d andediàa EC if 
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bh ia brg “ne S cigberoa8.. 194853 jHenderson Ltd. 
wrote to the play ian be pies aed the defendant 


HARE atbh AROME pe quies Bort Gemupsgiqagss and our 
Tally Sheets 24 C/S. Rosin bearing your Ja re definitely 


ande Bn HI AD: and beth shally A wey Jointly 
endorsed by Port Commissioners and our Tally clerks.. With 


"sho ARES SAN wan landed, RASAH our IWAK A T.C 
MEE b pim sn get 
AO FF fe 
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Sd LRN beatentIaxding, Hende al A 


NI agkngyidederda ODer is qgrbegd oc MA 
avigation,Cp,.d-tder on. November O ipik, dell AS Bin 


Jgsten aps mah really gpategial, es he par P HIEN 

sheir xexpectiye contentions. Qn, fi d e jupe My 

posu Abos Pel 3. di A BF 

Eo H E im RE » 
à dne pe Wen RAY ^ $5 

Bn OS tena nbn de Ale, FG S$ Hey i gay 

pussipnsas fon the with Bi UMP jj SE 

lansing. Hendepsor aki pue rt eter on, É 

igteerbeat! of de Ec i R Har Jen 
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signed) fos ye Bog Gama isine ssa ud ias 3usbosesparmibility 
vier men Bkodgctiencot the camoyseuld noti by; attepéndeMA 
dires: poinbwas- made that 5btgotese Wan ons rivmásdel aretry 
-Jis-thgpPort ;commissioners ARAyib ras) esscatedid-hainihE 0- 
bsignzmens:hadgheenomada oxer (handing pari; ches only other 


ddonungené ,of o E sil eho YA sap te 


desueda hjni the, Supeyingndent mit, lassus deo ramissjonewoder 


VRP RPh ArAlsuthaw in daveur of Abi, Blai Wing: hat AG. Ej MigeroJ. 


rêp Ang undezcfihglag. ING5149 14 0h LAAF Alar langed 
Jfar which "Bl" form, wasrissuedato, she addressee andothay Chief 
5&ccpuptant, (Post Aa ointhé Part-CommissienersovataDipg 
-indyised to,arrange. fom gecessaxy refund of the janding and,other 
Xseharges.on the;shegdandenpPackagess no £912 vras Jo Mid ais 
wor at odw nof 15:102 IMA sao ?o eniitrwbnsd sib ni esv 
(ub Take, suite fires gane upofep heapng,gn lene 55195822 
Avo siewtof thesmall amount; meled the gaattexowas adi 
sta-epable-the-pagtits to comes 3 setthement.oofAs ABA SH To 
barginent.. between the, spantiosgit was. jaken ap forhganing,.qn 
vÉuagatst ao, 11950.5do15O ^o Inemuaob sdi of baraer ed fae 
T8 "d hespbesq cenmalinsm st s) bette oes sH | bamolirern 
oy Fhe plaintif examined; 3.witness¢s, bg. fiib eria 3 
Jk, Bhajsanker „Dubey, an ,gmplayeas; Me u$tated 
Ab gases. of rosin bad bean. purchased I pyuh from 
giehangir, 85 Co, in; Augugt, 19 4B e947 In; at a 
o oma a acm e 9 fae iig Joar 
Why 5 la thir uH m od, IHI 7a: meno 
Mexantile. METER dia ge a bill E % as M ERO 


N fessrs,, Jardine, Hande o HA ed 1e eskora 
which w s given tQ EY (i ad da ar 0 DEO 
styled. .,N. Bosé i ew. Tit wi au LA ae ce et a 


that M plaintiff Sad io: a thé habig OR al 
iis I a | i ay ig (gi "thé defe dane in 
"all Syt 


XR QT. oF us 
Jë ne BAN PE bea tree AGS apik HH 
good throlth the said company. PENiNg adeli gaeti 

W hetit the a E E 
the Ticaning “OF claüsé YP SP the Rettets SPAEnt Uf whi” Coutt , 
the tltiftony oP whe Wiese, so feasts mateak adu meg 
aD HIS aise mH thaeeaHe PRENDERE” da nad didit bisi 
eoicist Go Pp de gotséib Iaei ekaia kioN whe adana rand 
_ ferethehh@aidereds daa! sheees eéfebredl tos dn tthe letah 
- of the defendant. .b1J 
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. The last4witness on behalf: of: thesplàintiff : was Syamgopal ' Civil 
Bose, who!said that :the.plaintiff had! paid to'the. Commissioners --956 
. for:thec Port of Galcuttadanding, cliargeszand rent forthe storage — 777 
of thei goods in advance:but as the: goods: were- nor ilandedthe - vendas 
. plaintiff» put forward. à: claim! in»respeot of.thelisamé;and got — |. Chi 
„a refund: amounting torRs.-72/3/- she -proved.ithe entry inthe steam Navigation 
register; Ex.. Biralready.. referred : to: He! admitted „that the Co, Ltd. 
plaintiff had :notyimported- anyother- rosim^by . the steamship c. Ki Miller, J 
“Loksang and he did not accept the suggestion that the landing 
and‘crent charges; were: payable :only »after the landing of . the 
agoods. . “He. remefnbered “that the::plaintiff's firn received ‘what 
is knowncas “B: form” from:the Commissioners for -the -Port of 
Calcutta cwhich.:is issued when. there: ds.a claim- about .'short- 
landing ‘of goóds-for which charges: hady been- made.in. advance. 

Thé defendant examined severalcwitnesses, ‘the: first: two. 
being:employees;of the Commissioners for the-Port.of'Galcutta. ” 
Jitendranath Dutt," the: first to be examined, "was a shed ‘clerk 
under- the:-said ~Commissioners' at the’ relevant. time.” He said . 

'that it was liis-duty. to‘tally the goods; which wereclanded. from 
incoming vessels: “He described the work: which-the -and- other 
shed clerks had? to'‘do’ in -this -connection -as-follows: he ‘gard 
that shed ‘clerks ‘for’the-Port Commissioners -and-'clerks! of the 
steamship compdny- or~ their agent,’ used ton take” their seats 
at a table in between’ the ship vand the shed.” The- goods. were. 
taken down: from the ‘ship and'conseyed-to the~shed-in--carts” 
or: by other means; When: the:carts«passed -this table.ia mote 
was" made» of':the :goods contained! therein; such’ note -being 
made separately by the 'shed’ clerks as also by the -tally. clerks 
of the ship or the ship'eagent.: n a FOF 7 00 Te 
4 The witnéss said+that it- was-the aduty of thershed clerks = 
to note down ‘the‘deseription of the goods;-i.&c whether itas. a 
case.or a balè or’a drum: It^waf^alsó their duty, to- take down 
the! istinctive-marky,-the- number and: the quantity-of the goods. 
Büt-théy-had nó rheans of-knowing-what -the- case: or -the- bale 
or:the drum ' contained, nor were they ‘concerned swith. ‘it: . In . 
crogs-examvination: it-wás suggested: to^the witness -thatsthe. ship's 
clerk: prepared twos copies fand!:‘the shed..clerk of- the Gommis- è 
Woher for thePort of «Calcutta^merely :copied-'out the -entries 
from thaťımade by-the ship's clerk.: The:witness-did not agree 
tg thisand stated that tle -work-was-done independently. "Cases" | 
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baccording «to: the'rwitness:meanit»cóntainers/imade'-of Wood and 
packages" “inedntosémething Rybich'qwere :wrappedo óverzewith 
some: material. YT he:secondi witriessSourendta :Mohan: Haldar 
“proved.his:signaturelony some: of uthesen tally sheétaowhich “he 
"saidrhadrreallyibeen iprepared: byif[2N. BDuttycthe first! xritness, 


Sisan Navigation ahdvsigrie by him because- atithatetime Duttiprobably'Bad .to 


* 


7g. "eliewhetettó:loóK afterhsome i otheptworks Thist-witness 


1G. EsMdilier,J. *areferréde in‘ particularto. Exhibits. 3 (a) ‘andy (ay Disi MAC 


gnibü£l vd 15863 moeni oi) iq son bib vd Das a za s 
sit igxhillité anto oacargotho telly. sheets hich ware: ‘proved 
Mj yathese two: witnessés: Jatihdrainath!Dutt and-Sourindra Mohan 
Häldár>-Exhibits razand: 2a) relate ‘to! thexsaniie’ goods;;só: do 
"éxHibits-33 and'4a,rexhibitsi5a'arid* 62»and exhibits/7as3and;8Ba. 
“Fheté'is nly onecopy! of thetally;sheet marked: as ioa, Ex; za 
is-on the form of the Commissioners for the Port -of Caleta 
^styled:: "réceipt >fortimport> cargo: "ugt ‘purports to. show that 
the goods mentioned therein were! landed: on ‘thesrsth September, 
Goh from the'steainship 2s» "Loksang'in WA" shéd King George's _ 


.DócH The: marks ‘ori Itheligoods ‘with which Wet are: concerned 


'dfé !shoWislas' “R Jl Calcutta’ly ^ described vas /“‘casest!, “The total 
intimberofithése!lare '8: out:of 89! ‘mentioned inthis document. 
erbedrs . th@isipnature of ithe - ‘witness: J. “Ny. Dutt, who: signed 
245 tally4dlerkbron « the ny 5th September. It also :bears:another ` 
*Signatdre? in<carbon! -whichi'is%saidilto ‘be «that of the : ship’s 
Chinése"Glerk!! Theré isa thirdysignaturesin’ pencil ‘ati a! olace 
kapa eithér for the iDocksuMarnager tor the senior Superinten- 
eit "Jettiés. -But ehisewisnotdprovéd/ Exiga’ is. ipractically 
std pot Ex'^1aitibütUtheaitemsoaré&onot inithe same order. 
‘This’ is" on"the^torm- of the!-défendant Irido China Steam 
Navigation Co. Ltd. The relevarit: goddsare herein: desctibed 
as bearing the marks “R. J. Calcutta" with the description < 
Wadsés losing’) At beats~the- signature! ofi: T. NuDutband of 
another person alleged'to: b£ the rsteurer'sbtally clerk. 93 Ju N. 
Date purported ^to sipir for: C.P.CH meaning the Commissioners 
for thé! Poi rt” ofa GalchetalaT hel:othiersitally sheets! are- allo 
thie! she type Except ‘one! wliichodoesonot call for special riYotice. 
Exhibit’ arbeite the 'sigtiátüre-óf tlie witness Haldar: | Exhibit 
4i thecto Céotinterpart thereof! bedrsethe signdiureiok JIN Dutt 
atid‘one Pang’ supposed to bêKetship'gcêlerki! Mhis;iscon (the 
fonii of the" Comini isi dhé ufor! the Port tof ICaleutta and 4 
bears “the bea same initials Tat thé? place: meant -formthe..Docks 
Manaker' or thé seniór Süperiniterident ‘Jettiess [Er 5a beaisl ithe 
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‘Signature:of ione-D; Karim;: who according fosthe evidence: of €ivil 
~ Dutt,, was: another.sheduclerk of the-.Commissiorners -for! the4Port © 1956 
rd 


of.Calcutta. 'Ex):6a "bears the;signaturebof the samé:person, | ~~~ 
"Esa bears the signature of .one/N./C. Banerjee atfother shed ecran 
clerk as-also some initials-óver- the “words "Docks: Manager - or ludos TER 
-isenior^ ‘Superintendent, Jetties:.. ‘Ex’. 8a cbears»ithe-sighature- OL Steam - Navigation 
: N.-Ci Banerjee: :“Exieqoat bedrs-.thé signature: of!oné!R. -Mondal Co, Lt 
another-shed clerk»^if^the statements-in tall thesév tallyisheets.c. ox. Mitter? J. 
tbe true’ 24 cases-and: or“packages "marked: RJ. weréxlánded 
4ntos*A" shed’ of King: George's: Dock! frony>the Fsteam' ship 
Loksang: : : Itt is significant. to note. that: in: these tally", sheets 
the goods have not beén described «ónsistently ‘as: cases butin 
'sofne they have been described as packages and/in one^instaríce 
‘they have: been:'even:déscribed as' bales} ‘In the‘ tally: forins'.of 
the defendant the goods’ have been San orm e Ge as 


f 


"Cases: ‘of rosin" Ho ost Ti hs Dus douane KN 354513 
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‘s)he third "witness: on! béhalf? of -thé» defendant: was orie 
Paresh’ ‘Chandra’ Mukherjee, a- clerk employed by::the: Commis- 
Sioners'for theZPort/of Calcutta. Hetsaid that ithe: -Commis- 
sioners- had "received a ‘subpoena“ttor produce -the : original 
receipts and tally sheets in respect of goods which were landed 
from steamship Loksang, ,but these, were missing and could not 


t Btu 


be found in spite ¢ of searches "which. acco e ing to o this” witness 
.had lasted between Lr to 15 minutes. ere rca 


et, ty 1 tt TE ymd ef, 2} -i 2 had: 


The last ' witness? on | behalt of he. adefendani 4 Was, one 


Sankar Lal Singha, . a; ; Clerk attached. to. . the, claims “depattment 
of Messrs. , Jardine ‘Henderson Ltd. He. stated, det de: bo 
looking after. the affairs of Jardine, Henderson Aud. d. a Du gem 
to.imports and claims, He, said. that ithe state ments annexe ` 
to some, of. the letters. already, mensioned ag „were, prepared by — 
him. ; He referred o. the eopy,: y FE: manif est a 52 x Stated d that 
it, had been, prepared by the shippi ng company's, ¢ | chinese . clerk 
by the. name of Wang. Cha. Land, that he knew, his J | handwriting 
as well as; .his signature. ,Th "he, ‘manifest ‘according to. Witness, 
bad been signed by one of the officers of ‘Jardine “Henderson 
Ltd. by the name of F. T. Smiths that he himself had checked 
the contents of the manifest. -: Fhe: manifest wasltendered and : 
“a portion’ ó of it was inárked ‘as ‘EX. ga. This purports to: show 
that’ ‘under ‘line 86, E taser for 'rósinb bearing? the::marksR. sJ. 
Jehangir’ Tl to” 25 W ere Doni board as Toksang.(f Against :this 


: -Rattonjee 
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'cthérejis a remark ine 8ornot; landed? denie 'csignature::of 


someone under, date (26: 1048. --;Ehis signature( was: not: proved, 
ralthough;it was saidsto;be-thatioftsome officer! of. the Customs 


E - Department: , ‘Sankar Lal Singha stated that the- entries;:inythe 
tally: esheets 2° wer® alh- emade : by Pang; ; another: Chinese jiclerk, 


team E pp atch toot ship.  Aecording;itó' him anding. fees. rent 


Jetc:; are; ;charged;iby. the;Commissioners- for: the Porti of 


Gu Miner 5 bein «only jsafter nthe goods : are! landed. "e "The ‘tally sheet 


4 


p any, 24 these” letters to any. v Pringi als ` or” ‘to “any ‘third! party. 


baiarked Ex. - 102: Was-provedu by cthis» Witness. Hes said; that. 
<Jardines;Henderson1 Ltd? wérer-agents~ of several companies, - 


|. cindluding: Clan: Lines sLtd. „Royal: MaibLines Ltd. Indo-China 


Steam »Navigationi (20.5 Ltd. East’ Indiai Co; -Ltd:, “Bally cand 
 »Baranagore JutesMills;:Ltd., Kankinara and: Kamarhattiy. jute 
iMills dtt “Diamond ‘Products I.td:. According: to: this; witness 
ethei»defendant: shadirino nofficez in: Calcutta; neither -was -any 
employee of the defendant working in Calcuttayand~he said 
that the ultimate authority: to decide whether goods would be . 


taken, abroad a-vesseh belongingito-the: defendant-was the-Master - 


of the) vessel. , ; The^head quarters. of;-the ;defendant^company 
Mein this witness; was situate ^in . Hongkongzalthough . 
_ thes company itself -was.. incorporated in Englànd. Lic 


stis ics t ¢ : 
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The bvldence’ or he point AS. to” whether the “defendént 


TAE PA 


Was” Carrying on. büsihess ‘in Calcutta” within the jurisdiction 
- of this Court can be summarised ‘as’ follows: ‘LD uibey’s evidence 


is that goods had been imported by the plaintiff time and again 
1) 


. through Jardine ` “Henderson Lid. in ships” Bélonging^ to the 
‘defendant: ; ‘Te Was Jardine. Hetiderson’ Ltd. ‘who, notified the 


"arl 


;plain ntiff on: each’ occasion’ that the foods were coming by a 


particular, ship. ` “Bills of lading, ` ‘were always handed over to l 


KATA 


“Jardine - Henderson : ‘Ltd, “who” issued délivery orders. It was 
Jardine | ‘Henderson. Led. ‘who used to ‘writ ehall letters on-behalf 
of the ‘defendant with the g ostal, Address as’Post’ Box: 51 Letters 
OF. claim. made 'on- "thé defendant” were always replied ‘ to by 
Ja ardine He "Henderson 1 Ltd... There": was ; neter any. reference in 
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« The’ evidence iof Santi- Gor E plaintiff was 
that from~his;experience as anzemployee. of ,the clearing: agentse 


lie .knew:that'thecdefendant;;was: carrying. oris business. through 
_ thtiriamanaging. ragents Jardine.<lenderton | Ltd,» “The; La 
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pondence with, theidefendarit was always addressed; to: Jardine Civil 
Henderson Ltd. Even in cases where:goods| had'itó' be exported 1956 
abroad Jardine Henderson Ltd. were approached for shipping ee 
order. ‘Shipping orders: were given: on! thè letter ‘head: of Indo Je me 
China’ Steam Navigation Co. Ltd.. The freight:for the Goods, — | China 
which were taken: on:.board,. was -paidi' to «Jardine: Henderson ‘Steam Navigation 
Ltd: . -Alb'claims against thetdefendanu.were ‘presented to. the oa; 
said {company who- had..at.special: counter ato their, office for. G. K. Mitter, J. 
transacting the defendants business! ^'he^claims:of?other parties: 
against! the 'defendant:.have also’. been: realised: from this. com- . 
pany. :Fhe'Master;of/a particulari.vessel wasi ‘certainly :the: 
ultimate. authority to. decidei: whether: any ‘particulary: loti, o£ ^ 
goods: would be taken-on ‘board the ship! or! not,; but: all. pre- 
liminary work in connection therewith was done by. Jardine: 
Henderson Ltd. l 

BD. Sd ado eG T ues a wee 

"As against this: the only evidence adduced:'is -that of the 

clérk- Sankar ‘Lal Singh'.of Jardine’ Henderson Ltd. He said 
that’*the defendant had!ino office: in^ Calcutta) ` He ‘admitted 
that: the signboard -of Jardine 'Hendersom I.td.: showed. that it 
was acting ‘as'‘agents of the: defendant... He admitted: further 
that Jardine Henderson Ltd.: used'utó»'prepare lists: 0f::goods 
which were meant to be shipped and that such lists were shown 
to ‘the: Master of the: Vessel who had; to, decide whether to take 
in the, goods or not; This must necessarily be so, because after. 
all is the: Master of.the.vessel who, would know. how much. of 
a particular class:of goods. his; ship, would be,able to hold or. 
carry. Sankar Lal Singh did not know that Jardine Henderson 
Ltd. had the authority to accept the wyit af summons on behalf 
of the defendant. Neither. did, he, know. the ‘terms whereby 
Jardine Henderson, Ltd., were employed’ by the’ defendant In 
answer to Q. 89 he, said: “All that. it know | is that’ they are | 
the agents”. , He did not know whether the. defendant I had. any 
other. agents- in "Calcutta nor did ‘Be, know tl that Jardine Hender- 
son Ltd. were the. managing agents. of, the ‘defendant although. 
the. managing. director „of Jardine, ‘Henderson Ltd, described. 
his; company. as. the. managing agents ‘Of! “Indo China Steam ` 
Navigation Corr, Ltd.. Sankar Lal “Singh. also stated that, ‘Jardine, l 
Henderson-Ltd, could mot pay any moneys. on, the defendants | ; . 
agount without special instructions from Hongkong and giat 
the company not issue bills of lading. This cannot be true as 
the written statement has a copy one . bill. Of, lading annexed 
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^ a 
Civil to. it showing that it, was issued by jJardine Henderson Ltd.. and | 
1956: the form, used. “is aiprintedsones sora. ul 59 1 haua id ELTERE 
Amaan ae j à . an G 
* "s .T i2 $4. v t Eo ous io DC EN. FERRE aac. VE qu uo ag 
Ruttonjee 
evan i dta cremains to take. note. of one or.tWwo. other facts and - 
nn hiña documents. Fhe.writ of summons Was accepted by: Jardin€: 


Steam Navigation Henderson- Ltd., .the endorsement reading. as. follows:; 5Re:. 
Co. Ltd.) — ceived'a copy of.this writ with pláint:. For Jardine.:Henderson . 
G. K. Mutter, J. Ltd. -R::A. Eckford, Agents Indo China S. N. Co.,Ltd." ; The - 
warrant of attorney: filed iby the: defendant. is signed by JD.. 
K.. Brown who described_ himself, as’.director:.and sprincipal 
officer Jardine Henderson. Ltd.; agents. Along with this Warrant- 
of attorney and filed on: the.samie daté,.1.¢.,,0on the 29th August, :: 
1949 is‘an affidavitrof competency are the samen gees 
the ‘effect: 3i T id^. ds ; 2505 b eur sod da nd 


j m $3 


“Tam a Director and a Principal Officer of the 
- >t ‘Jardine Henderson Ltd., and the Mahaging Agents of. the 
.^ Defendant Co. as: such , Director. ard .Principal Officer I - 
~ shave authority to: sign- the, Warrant .of 'Áttorney: and. 
. Written Statement on. behalf of the Defendant Co. I have. 
. signed the said. Warrant-intended to be filed in this;suit . 
Ku behalf S aic D p Cor: 24.5 LL Sales 2003. 
` Mor ipud i73 ED x 
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“That às such Director I-am acquainted with' the facts of- 
this šuit-ánd am competent to verify the Writteri Statenient * 
to be filed by the Defendant Co. T will- sign and verify the 
said Written Statemént HET ready t to be- filed. ie is 


t 
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Dh was argued oh Pehmi of ‘the defendant ‘that it ‘had: not 
been proved to the satisfaction’ of this court ‘that’ the defendant ` 
was carrying on business at Calcutta, within thé jutisdiction OF 
this court and therefore. the’ suit. was -incortipetent on that. 
ground." , Reference 5 was made to tivo ‘decisions’ of the Madras,’ 
High Court and one ‘of this Court. The first’ ‘case’ is the’ oné ' 
of The, Municipal Council. of CScanada’¥: Vs. ‘The "Clan" Line | 
Steamers, Ltd. (1) The’ question arose whether the “Clan” Line" 
Steamers Lid. were carrying . on ^ businéls in  Cocanada ` and | 
liable to "be taxéd. under ` Section 58 of’ the “Madras m 4 

= Municipalities Act. The facts as, found by Wallis, C NX ^» 


as follows: mee . ae 
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(1) (1918) ILR. 42 Mad. 455. - >- 
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^^. “The Clan Line Stéainers «call at'Cocànada-to take 


‘ini cargo for-/Europe and ‘also! unload’ ‘there’ any: Cargo 


' consigned to Cocanada.»: *.* *; "hey ‘are represented 


|. -in various matters -by! Messrs: Ripley & Co; sub-agents 
-'' engaged by Messrs. -Gordon- Woodroffe &'Co., the Clan 


f£ 


"ofer gt * authority. to contract ‘with Shippers” for “thé: allotment -of- 


Ruttonjee 
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a P ree : Indo "Chi 
2. »Line's agents “dt Madras: -Messrs. Ripley &"Co. have nO Steam Navieation 


Co. Ltd. 
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"Cargo: ‘space under letters" of engagernent such “as are now G. K. Mitter, J. 


common. ‘Shippers: apply!direct- to: Gordon. Woodroffe 

z- eK Col if- they apply to` Meséis” Ripley?&- Có.;;-the latter 
' -would forward) ‘the-- -application to ‘be ‘dealt with bý ` 
2 Gordon! Woodroffé!'& “Goof ‘take ‘their ‘instructions by. 
telegraph if the time is short. They issue shipping 
orders to shippers who have secured space, sign the bills 

of lading for cargo shipped, "and receive the freight where 

‘it is payable in- advanée; as ‘it! ‘isin’ all cases where the 
goods are ‘consigned! to! London” for transhipment to" 


? America.” (rie AN ua MMe tse uo 
UT : "t Es CES X9 keraba PEG S oe 

- Wallis, C. J. ‘referted. to various "well-known ‘saan 
including those’ of ‘Grainger: & Son vs. Gough,(1): Lovell & 


Christmas Ltd: vs. Commissioner of 'Taxes.(2) Sully -vs. Attorney.’ 


Genéral,(3) ' and- came to : the conclusion: ‘that in the! 


case ‘of’ : shipping Company which earns ‘profits’ by. carriage 
of goods "by sea, the shipowner cannot*be takén“to exercise his 
trade at: all the ports where ‘this steamers ‘habitually call to 
discharge cargo, but'he cari be taken to be carrying on business’ 


“at ‘places where the freight earning contracts-are entered into» 


His' Lordship came 'to the conclusion that it could:be:said ‘that : 


Clan "Liné Steamers’ Co} Ltd.” were ‘eatrying’’ on business at' 


Cocandda: ` '' "^W ppotaphe e ee ee sales 


me a 
"E | A i —Y2' = Jt 


The. next,,case ris iie: udement .of a.single Judge of the , 


Madras’ High, Court, Beaseley, - J.,.in Bombay- Co., Ltd., vs. 


Municipal Council, Dindigul(4).: Here also the..question was. 


whether .the Municipal, Council of. Dindigul could dawfully 


charge- the plaintiff Bombay Co.,Ltd: taxes for carrying. on |; 


business;. there.. It: appeared that--ithe - plaintiff, purchased 
cotton: and ground nuts jat -Dindigul through its, agents, 
the contract being, concluded. at Madras. and,, the produce 


\ (18 À 1 cases 325. (3) ( 5 H.,& N. 711. 
A d Appeal cases 48. (4) Clos] A ALR. Mad. 146. 
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Civil being , sold,, abroad.» The plaintiff. company „also was the 


Seated 


1956; managing, agent; of, another; company; namely, the; Tinnevely 
Ratio Pod Cotton . Pres Co, jLtd. «which : "according. to: His: Lord- 


Jëcvandas ship, undoubtedly carried on business- at. Dindigul. On the 
Pk "bilia: facts ,0f. (this case his. lordship;,came . to, the -conclusion that 
Steam .Navi tipn “apart, therefore from ; its. business. as managing. agent. of the 
Co. Lid. Tinnevelly,: Cotton. Pressing. Go.,:Ltd., and-,its acts ;done;in con- 
G.K. - Mitten, T. .nection , with .the business, all that..the' plaintiff-company« qua" 
f - trading., company, does; in Dindigul is to..buy produce and 


LE a a 


clearly on ;the- authorities put before methat business must be 
held to;be transacted in Madras.: aor: His dordship, referred to the 
judgment already, od to, and} various- other judgments of. 
differentcecourtssi segt jig uen Bi UE eoe v» 


Pa 


Rees 4,'! fe.d* 4 atid Eg WE tr | "EC ee Ho 6,* 5) ka cog 
The, last- judgment, referredto. P learnedocounteli for the 
dejen the case;of;Moharaja. Mohindra Ghandra Nundy - 
vs. Chundy; ‘Churn Banerjee(1).* Im thisrcase the Maharaja was 
the owner of a large number of collieries in thes Jharia and 
i Ranigunge Coal Fields. The suit was filed against him by 

Chandi, Charan Banerjee on,;the allegationethat the Mahara 
‘was carrying on; business, within the, Ordinary, Original; Civil, 
Jurisdiction “of this Court, Before Greaves, J. "who: tried, this, 
suit; ,a preliminary. objection was taken the defendant. was, not”, 
carrying,, on such business, and, this was uphéld py his; lordship.. 
In.appeal;Sanderson;G. [.:Mookerjee,.]. and Fletcher, J. J. upset}. 
the judgment :appealed: from. Mookerjee, J.;who;delivered the. . 
judgment of, the court. referred to the: Privy. council . judgment in.,.. 
Goswami Giridharii:vs.: Goverdhanlalji(2), where, their lordships ,, 
said ;that: the cphrase; "carry pn-,busingss”., was, a very elastic.one;: 
almost; incapable-of. definition, -but tit, was. intended ,to .relate to: i 
business in which a man might contract debts, and ought, t tos; 
be liable to be used by persons who had business transactions 

with" him. oS Ti. thé "Case before: he: Judicial Coniinittee' the 
question' "was Whether"the priest. of a?shrine- Who ‘received? part 

sonal “offerings” inn mode; from his :fóllówefs could Be said" to 


e 


carty on business and’ this was - answered: in m ee Iria 
w ni’ 


should be noted: “that in Manindra Nandi 's -enseti) the résponsi 
dent hat ' Urged that the Maharaja mist beltakên tobe! carrying” 
on’ business in Caleuitta in that He was selling Coal “in i Calcutta! : 


aner 


| through? the managing apents. hs point did AGE frid favour 


r $20) 2 EWN. EE Qm g E. WAN 5. "ett, =. NT f 
Q70} 24 BORE + Te Eu 
(a 1803) LR: 1 LA; 15. n i um 8 ^ 1 sF Uta, 24 
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with their lordships who said .that they. where unable: to. hold Civil 
that the defendant was carrying on. business in: ‘Calcutta merely 





1956 
because he had granted certain rights to H. V. Low & Co, "M og 
under the agreement the full text whereof. is given in the said Jeerandas 
report. AE god 

indo fone 
iof $^ sd Steam Navigation 


“Mr. Sen, :earned counsel for the plaintiff referred me to Co Ltd 

two decisions on this point the first being the case of Guardian G.K. “Milter. J. 
Assurance, Go., Lid. vs: Shivamangel Singh,(1) and other being ` 
the case of Saccharin Corporation Ltd. vs.. Chemische Fabrik 
von Heyden Aktiengeschellschaft(2). Yn the Saccharine Corpora- 
tion's case() it was stated. that the question of carrying om busi- 
ness being one of fact it was safer to decide it by "looking at 
things which were done rather than at the words which were 
used".. With great respect it seems to me that is how the ques- 
tion should be approached. One:ought to arrive,at a finding on 

- the basis of- the evidence adduced as to the things which’ were 
done.- On the. évidence. before me I-have no. hesitation .in 
coming. to the conclusion that the defendant was carrying on 
business: within. the jurisdiction..of' this: court; through their 
agents ‘Jardine Henderson -Ltd. It; is significant that Jardine 
Henderson Ltd. actually described tlíemselves'a$ managing agents 
-of the defendant. If the defendant company- had been -one 
incorporated under the Indian! Companies Act this fact by itself 
would have been: conclusive ‘of: the: question as the expression 
"managing agents" in the Indian Companies Act means persons 
who are entrusted with the entire, management, of the company 
-subject to the control of its directors. : But apart from that, it is 
‘clear that the ships of the defendant company regularly call at 
Calcutta, they unload. cargoes. here jand take;in fresh ones. 

' Correspondence ‘for: the, i import:and:export.of cargoes are carried 
on by Jardine Henderson Ltd., It is they who. enter into 
contracts.; It.is they. who. find out whether shipping. space is 
available...It'is they who take in goods and they settle the 
claims of. all persons,in.connection:therewith. ,. Thev, issue bills 

of lading whereuponi liability attaches to, the defendant. They 
are authorized. to: accept fervice of processes against the, defen- 
.dand and defend suits filed. against the deftndant.,.Under Order - 
s, rulé 1: of the Code of Civil Progedure.‘any appearance, appli- > 


«cation or-actiin or ‘to any court,;,required or authorized by law . 
Tod eat jdn Hd TAN ffs "AT fia EI " t ova te val, 
a qe (1)! [19371, A. RAN. 208. aah ods ydi EL tau J "o. fy 54 iid t 

(2) (1911) 2 Kings ench 516. 
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to be made or done: or donei:by)a-party in such eourt, may, 
except where otherwise expressly: provided: by -any’ ‘law- for’ the 
time being in force, be-made or done: by:the party in person, 
or by his recognized:agent or by a pleader:appearing, applying 
or acting on his behalf, 0.3 r. 2 provides that ‘the recognized 
agents or parties by whom such’ appearances, applications and 
acts may be made or done’ are (a) persons holding powers of 
attorney authorizing them to: make and do appearances, appli- 
cations and acts on behalf of such-parties, and (b) persons: carry- 
ing on trade or business for and in the names of parties not 
resident within the local limits of the jurisdiction of the Court 
within which limits the appearance, application ‘or:act is made 


or done, 'in matters connected with such trade business only, 


where no-other agent is expressly authorized to make and-do 
such appearances, applications: and ‘acts.- 0.3 r. 2 shows that 
‘processes served ‘on the recognizéd agent ‘of‘;a party: shall be 
as effectual as if the same had! been served: on the party. in 
‘person, unless the court' otherwise directs”. ‘In this case it ‘has 
‘not been:shown that- Jardine Handerson-Ltd!.were acting under 


“any power of attorney: [They have’ not’ described themselves: as 


the constituted : ‘attorney for the defendant! :! Therefore, at: -was 
argued by Mr. Sen» that’ the Inatural presumption ' is: that they 
"were! recognized''agents within.'the meaning of «0:3? r. 9g sub- 


‘rule (b), that is to Say}: that ‘Jardine Henderson itd» were 'carry- 


ing on-trade or business: for and -in‘the'name:of Indo China 


‘Steamy Navigation Co., ‘Ltd. and it seems to me that:..there is 


good: deal:of force in this'contention. ‘The’ written statement 
herein is signed:and verified by J. K. D. Brown, who describes 
himself as a director and principal officer of Jardine Henderson 
Ltd. and as such entitled to sign and verify pleadings on behalf 


‘of the defendant. “The evidence adduced by the plaintiff about 


carrying on business has not really. been'controverted. ' I cannot 
take any serious notice of the testimony of Sankarlal Sinha. 


-He is after alla petty’ clerk in the Claims Department of 


ata 
Pd 
ron 


Jardine Henderson Ltd. He ‘frankly admitted that he did not 
know the terms on which Jardine: Henderson Ltd. carried on 
‘the agency business’ of Indo-China Steam Navigation Co., Ltd. 
According to- his’ evidence Mr. : Brown, who has’ signed and 
verified pleadings as also the warrant of attorney and filed the 
necessary certificate of competency; is in Calcutta, but he has 
not chosen to come and give evidence. He could have giveft 
valuable evidence to show the terms on which. Jardine Hender- 


OL 99) S apo, HIGH COURT: , urn 1n 


son Ltd, were appointed by the defendant and when he keeps Civil 
away, from the witness box and sends some one who .knows 
nothing about it, the only reasonable: conclusion to draw. is 


that the defendant knows,the weakness of his case and is afraid pedes 
to disclosé the true state of affairs. .Indeed it is surprising that m 
a. ‘point like this should be taken, and the courts time wasted stcam PNE 


when the defendant was not. seriously pressing it. It seems to — Co hM 


me that the defendant was taking a chance that the plaintiff c K. Anite, ] 
would not be able to produce any eyidence jit is favour to show 


that the defendant WAS. Griyuig on RES through Jardine 
‘Henderson Ltd. "M 


! 4 woo ta LU wt [4 BL $3 "Rn J 
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resto, ARA na nana 


E TC "E Eo oaie wont. dis ost 
is On;the, merits MT think the dikandani Que bap no sul- 
stance. , The defendant. placed reliance on:8..91,0£ the Calcutta 
-Port Act for showing, that once the goods are landed the ship- 
ping, company cannot.be held responsible. for. their. loss and that 
the liability, for. the,same thereafter rested on the Commissjoners 
for, -the, Port, of. Calcutta, alone. ,; Unfortunately, for, „the defen- 
dan, “it has. not "been able, to prove any danding,of the goods 
OF "receipt" issued "by the said Commissioners, within the mean- 
ing of S. 91 of the Calcutia Port. Act, which, provides as_fol 
lows:— . - 


} eo : tad pus da pot yt od soa? j^ 
- “Whenever any goods shall be landed by the Com- 
missioners from any, vessel under the prowers by this Act 
. ++ conferred on them, they shall if thereunto required, give 
to the,person in charge of;such vessel a receipt in the 
‘form or to the effect prescribed in the second schedule 
and may, in any: such receipt, include all goods noe 

i; . from such vessel during one day”. Tm E 

, . Sub-Sec. 427 ‘No person, to, Bon such .receipt shall 
have been so given nor the- Master nor.owner of the. vessel 
from which, the, goods jin, respect -of rwhich, such- receipt 
shall be given may bave been landed, shall be liable for 
sit; 1 ‘any Joss or:damages to such, B90ds which may, occür after 

«op )they shah have been 80, landed. (ef : : 


a 4 mof huoc " 

Wah, T qoM hoi l PaE sete X 5r tj E 4x 5 sa aea 48 
- The, form: of receipt is practically , identical, with, ‘that of, the 
, tally sheets, already mentioned. But. the, "important point. , to 


2 F zid: 


„fote is; that the. receipt; must -ber given by. the Commissioners : 
, for the; Port, of. Calcutta :and4not by. g.shed; „Clerk. , | The, docu- 


MAN 


- ments» described as. receipts: by, the, defendant purport to bear 
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Civil © — 'the.signature 'of:somebódy: sih wah either" the Dicks Manáger 





-1956 -or the. Superintendent of- Jetties, but it^wàs not proved thát 
Du: ey were. really: signed- by ‘any of these"officers. -M 
Ruttonjee v y gn y y e oreover a 


- 


Jess as 


eipt",'in order to comé within the’ ambit. of S. gi must be 


Indo pM given to the person in-charge "of the vessel' which, according 


Steam Navigation-to ithe defendant* would be the Master ‘of the vessel: The 


Co. 


i documents relied' ori were'not ‘certainly given ‘to the Master of 


TG K Mitte, J.ithe vessel. The original. dócumerits are missing, or-at least 


^ 


have not been ‘produced ‘before me, ‘and. I-do' not" see how the 
-defendant can: avail- itself- of the ‘benefit’ of S. g1 of “the 
Calcutta Port Act. Excepting the tally sheets, there is nothing 
which goes.to show that the goods were landed in Calcutta. 
“A good 'deal of criticism was made by Mr. Sen. about these tally 
Sheets arid part of it: was justified: Mr. Sen urged: that barring 
"ore particular’ tally sheet (Ext. 1A) which bore the signature 
-Of' J. N. Dutt: tha other ‘tally’ sheéts- had-not been properly 
_ proved. "The signátures oh some ‘of them: wére proved; but the 
' uncerenionious’ Way" ‘in’ whith ‘they were prepared will ‘appear 
“from the fact that Haldar,’ who ‘followed J. .N."Dütt, into the 
witness" Dox, stated’ that-he had put his signature: on a tally 
"sheet which “should: have been signed by 'Dutta because Dütt 
was absent from he table. It was Dutt’s duty to perpare the 
, tall ly sheets, I. cannot _ imagine how someone else could come 
"to put his signatüre on -the showing tlat'the"goods had been. 
' properly tallied. | Mr. Sén also argued that the distinctive 
marks as appearing from thé'bill of lading were not RT but 
“RI Jehangir' Calcutta; and, excepting in one solitary instance 
these tally sheets only show that the distinctive matks_ were 
“RJ? and ín orte case, at least èvéh ‘RT’ was relied on the dis- 
tinctive mark of the plaintiff's goods. - Dutt’s ‘explanation of 
this was ‘that ‘the ‘carbon’ paper used by him bad slipped out 
of its position and ‘that whereas’ he meant to write the word 
: “RY Inr word RT” had come 'odt' on. tlie carbon copy. 


= rl +t d xen 


E “As against this the plaintif has pra ‘the refund of the 

= charges made by the Corhthissionérs for the Port ‘of ‘Calcutta 
- as also the refund of the Customs duties. I find it heard to 
believe that-if the goods had^béeh landed. in “King George's 

. Docks. these two authorities would háve agreed to forego ‘the 

- fées which they. had already ‘realised from the plaintiff. . ' Un- 
“fortunately for the plaintiff, ` ‘it ‘could not prove: the ‘remark on 

“the manifest reading ‘Not landed’ over the signature. of ‘some- 


VoL. "99 C^ Wien CoURT ` 
one which appears on several docurhents. One cannot also lose 
Sight of the different cases which the defendant , tried to make 
out at different times. At first the story set up was that all 
the goods had been, landed. Then there was an.admission that 
one of the‘ cases was short-landéd and lastly it was ' suggested 
that there was an admission by. the representative of the plain- 
tiff that he had seem all the goods ie. the 35 cases of rosin 


being taken away by a third party, from the shed of the Com- 
missioners for the Port of Calcittay ` ` 


^ 4 


Taking the evidence as à. "whole I have i come to the con- 
clusion that the — were not landed. -© '. 


re 


The answers: to the issues raised. are as follows: — 


(1) The defendant does carry on business in Calcutta, 
within the jurisdiction of ‘this Court and this Court, 
- therefore, Bag jurisdiction. to try. this. suit. 


1 


(2) This issue was really not contested. I hold that the 
plaintiff was the endorse or the holder for the value 
of the bill of lading mentioned in Pi. 2 of 
the plaint. 


(3) (a) The 24 cases of rosin out of the consignment iri 
,, | suit was not landed, into the custody of the Com- 
l missioners for the Port of Calcutta. 


(3) (b) The defendant is liable to the planos in respect 
.-of the said-cases of rosin. 
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A There, will be a decree’ in favour dE the plaintiff | 


. for the. amount claimed, ie. Rs. 1,73 [1[- with 
interim interest and interest on judgment at 6 per 
cent “and costs. 


A, P. Roy & Co. Solicitors, for. e Plaintiff. 
Orr,. Dignam & Co., Solicitors for the pe 


7 * - 
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: l l l Suit decreed. 
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POP 2I jog Kh oa PEE gh oa a 
a rf t} T Hy S fil x } BOGT 24 * ae ‘ae E a p: “a s : 
pde m uud Tr p 
dax ' NIRMAL KUMAR BANGER Jet & ORS* 
Civil Court fees Act (VII of 1870)—Section 7 (iv) (c) Suit for dela atin that 
- « decree in. Partition. sult not: binding. wih - ‘consequential - Lorca d 
1956 Prope Court fees. slo Orb aO 05. : tbe orn E yu; wide d 
December 5. 


In the case of a suit for a declaration that a certain decree is not 
binding -upon -the - plaintiff. followed : "by! some: consequential. prayers, the 
proper amount of courtfee should ordinarily be the, amount payable or 

“(he valuation” of the- relief! sought" by the? plaintiff- In the absence of any 
rules framed" under, Section | 9 of diss Suits Valuation’ Act it would be 
Very difficult for.a Court to. correct the valuation of the relief asked for 
by the plaintiff in: the plaint: NAN sel oc aa toni 


Application. for tevisiott by the défendánt: Mis ag 


*- 0. tla t?’ , 42 ET +i i 


The materi] facts’ will "'appedr di from | fhe: Jodgnem. 


BO) Kumar,Bhose for the, Petitioners:. ^ -> 


Be. Mittér arid Pranab Kumar Ghose for the Ouod 
Parties; ^ 


- z - - “=. ae - 3: te ~ Aa y 
t al> 3 200 Tore ATi i yee) "ous 


The Phe of the *Court.-was as! follows: = 


^ "Ronupadá Mükher]àe, Jd. = This Rule was issued at the 

^fnstance of defendant No. ilof à title suit being 'suit No. 316 

“of 1955 of tlie 4th Court ‘of’ 'the"Munsíf' of Alipore: It appears 

that opposite parties Nos. 1 to 4 of this‘ petition filed a suit in 

the Court of the learned Munsif for certain reliefs, to which 

2 I shall presently teler,” ‘Before thé filing’ of that*suit ' there was 
a partitidh suit between‘ thé preserit parties anda ‘final decree 

had -been made in that partition suit to which opposite party 

No. 4. Angurbala Debi was a consenting party on her own behalf 


and also on behalf of her three sons, namely, opposite parties 
Y* a3 BS LO, 
Y — e 


* Civil Revision Case No. 1762 of 1956. | m 
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“That patlition hg es has been put to execution by defendants 
Nos. 1 to 2 of. Title Suit No. 816 , of 1955 and. the number of 
the execution case is 26 of 1954 of the | ist Court of the, Subor- 
dinate Jüdge at Alipore. , Opposite parties | Nos. 1 to 4 instituted 
title suit No. 316 of 1955 for a declaration that the decree 
passed in the previous partition suit, namely, suit, . No. 2 of 1947 
of the 1st Court of the Subordinate Judge, Alipore. was not 
binding upon them being void and illegal. A consequential 
prayer was also made for restraining defendants Nos. 1 and 2 
of the present title suit from proceeding with the exécuüion 
case already mentioned. The title suit was valued by opposite 
parties Nos, 1 and 4 at Rs. 410 ik and: courtfees were paid upon 
that amount. . An objection was taken by defendant No. 1 that 
the valuation ‘was hopelessly inadequate inasmuch as the value 
of the suit should be Rs, 8,00,000/- which was the, value of the 
previous partition suit and court. fees should. have- been paid 
on that amount. This objection ‘was overruled by the learned 
Munsif who accepted the valuation put by the plaintiffs. This 
Rule i 15 lal ogani the. sah and’ PEE of that ‘order. 


x i. M. HER F P 


- 


2 ida cQ cs Sedes ves pap i a gh depu us ha oe 

“i [ heard Mr. Bhóse: |who:appeared on: behalf: of ‘the “present 
medine 'at; some length! and he argued! the) case with great 
. thoroughness. -Mr:«Bhose'could not: dispute ‘the fact that so 
"far'as the question of: ‘payment ' of court fees is concerned, the 
suit would be governed by. Section 3 (iv Clause (C) of the 
: Court’ fees Act, because there is a prayer for a declaration that 
‘a ‘certain decree previously passed Dy a certain Court is not 
‘binding upon the present plaintiffs: and there is-a prayer for 
a consequential relief that. the execution’ case arising. out of 
the decree should be stayed. "The relief sought by the plain- 
tiffs has been valued in the present- case at Rs. 410/- and thèy 
have paid Court fees on’ that amount. 


~’ Mr. Bhosé contended that Section 7(iv) (C) of the Court 
fees Act should be read along with Section 8C of the -same 
Act and if the Court is of opinion that the subject matter 
e. of the suit has been wrongly valued, it may -revise the valua- 
tion and determine the correct valuation of the suit. In support 
of this contention Mr. Bhose drew my attention to several 
cases. One such case is reported in Balaram Mondal vs. Saheb- 
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Y v pem: - De He 
Civ jan Gazi(1). In that case it was held-by Das, J, that the 
1956, _ ‘Provision’ of Séction 7 “(iv)” (0) of thé’ Court ‘fees Act is com- 


TECUM trolled by Section 8C; of the same At and if the Court is 
Banerjee & ois. ' OË opinion that the plaintiff has valued his ‘relief inadequately 
vs. the court: “has got the power to. revise, the valuation. Mr. Bhose 
Banerjee & ors. further drew my attention -toa case’ reported in Saroje Mohan 
Renufada ' Chatterjee & ors. vs. Jibanmull Bábu(). This case, as I read it, 
Muhhesjee, J. iè ágdinst the contention putforth by Mr. Bhose. There the 
-*. ‘suit before the- Court was for a- declaration’ that certain Kobalas ` 
were not valid and binding on thie plaintiffs. There was also 

a prayer for a permanent ‘injunction. Originally the plaint 
also contained a prayer for settirig: aside the Kobalas but that 

` prayer ‘was later on ‘deleted’ at the. iristárice of the plaintiffs. 

_ Upon these facts, it was held by Das; J., sitting with Debabrata 

: ~ Mookerjee, J.; that the valuation put by the plaintiffs. on the 
P plaint ‘should: be taken as final and not liable to iriterference 
by the Court, under the. powers. conferred - uS it under 
'Sectión "8C? of-the' Court fees WC d c9 * i 


z z F 
.exqne] si, oG annn edie, xe a EE a 


ry ow - -— w - 


Sek oe DURO ajag Do otto uc 
ae dm the, do cane a .Mr.;Bhose also. cited. a- case 
reported in Tarapada Ghose vs. Sailendra Nath alias Satya 
Ghose(3) where also it has been held that a-court has got the 
- powets ato "revise; the "plaintiff'so;valuation in ‘cases’ “under 
; Section: 7 y) : -(G)}; provided: there; isl; some ;objective- standard 
- for. determining thé valuation, Mrs Bhose- contended, that, in 
the present case the plaint itself. gives same..clue. as to what 
_ „should be .the' objective -standard for. determination of :the 
yaluation. : ‘He drew my attention to a schedule of the: plaint . 
eie the plaintiffs have made: some. statements about -some | 
- losses which they would incur if the decree is allowed to stand. 
“Mr. Bhose contended that the-learned Munsif might very well 
(be - directed: to make an enquiry about the extent -of those 
+ losses, and the extent of the losses should be a guiding factor 
, for determining the value, of the, suit. In my Judgment, this 
contention of Mr. Bhose cannot be accepted. A plaintiff may 
make various statements in his plaint but all such statements 
;should;/not be’ taken into, account for the purpose of deter- . 
mining the ‘amount of court „fees, payable: upon.’ :that/ plaint. 
pue SOP Tu DO Def cual sakin ix dece oup gol bs ui har E 
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The real question for! assessing thé. amount’ of court feés would me 
be, what ^is «the . substantial *character of the’ plaint and what — 
relief: or reliefs the plaintiff: is asking from the court. In the Mainda Mohan 
present, case.. the relief: asked for ‘by the plaintif is that a g io 
certain decree passed inia partition suit is not valid or binding Bo e 
‘against. the plaintiffs. By way of- 'consequential prayer tlie Hm 
. plaintiffs have also askéd: the court’to‘stay some’ exécution pro- pi ki j 
ceedings’ arising out of thé*decree. - This 1s "thé: real scope of 
nthe presént suit. ; In: ‘my ‘Judgment, there cannot' be any 'objéc- 
"tive:standárd for determining the 'value*of such 4 suit. ‘The 
nvalueiof.the property! covered: by 'the ‘decree cannot “necessarily 
“be the..value. of .the suit, because ‘if: the plaintiffs contention 
«that; the decree wasi passed. against! them ^on 'accoùnt of söme 
undue: influence-and fraud. exercised by: “the petitioner succeeds, 
‘then bthe»deeree!! will be ‘automatically Vácáted''and the" valhe 
(of the- decree 'so. far'as ‘the plaintiffs are'concérned ‘would’ mot 
be worth the paper on which the decree® was ‘written.’ The 
plaintiffs in the present case would not make any material 
- gain. byuobtaihing a»declaration-that the: decree is riot! binding 
upon. them.. In the event of their: getting such à declaration, 
the only: ‘consequences which would ‘flow: from the judgment 
would be:that the previous: decree ‘willbe re-opened and ' both 
parties: willbe required /to litigate the -matter :oncé again. in 
my opinion, the Full! BenCh.'/decision:"in-'the''Casé lof the 
Narayangan; Central Co-operative Sale and Supply Society, 
- Ltd. vs.. Maülvi: Mafizuddin ‘Ahmed: and -ors.,(i) still holds the 
n field:t'-It was -held’ in that’ case that: in suits to obtain'a decla- 
‘ratory decreé or order where consequential relief i$ prayed for 
and ‘in suits to obtain an injunction falling within Glauses (C) 
and (d) of sub-section (iv) of section 7 of the Court fees Act, 
“the court would’ have no standard: before-it ‘on’ which “it may 
regard the plaintiffs valuation as an under valuation until 
suitable rules axe framed under section g of the suits valuation 
Act. No such rules have been framed under section 9"of the 
last mentioned Act. The case reported in Kanatlal Banerjee 
. vs. Satyabati Devi(2) also supports ine view which I am taking. 
Mr. Bhose, on behalf of the petitioner, aled cited a case 
reported in Gahar Ali Sikdar vs. Nesar Ali Sikdar.(g) This 


s. w (1934) 38 C-W.N. fo (F.B) 
(2) (1938) 42 C.W.N. 614. 
(3) (1938) 43 C W.N. 167. 
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, was a decision of, Edgley, Ja, sitting: singly. ««T'his: decision: in 
‘some , measure, Supports the contention raised. by “Mr. ' Bhoge 
but then the authority ,of ;this, case ‘has been.doubted in a 


“Bane jee & ors. case, reported , in; Kangi Lal Banerjee vs. Dasw:Ghose.(1) That 


vg. 
‘Nirmal Kumar 


Is. also, a decision by a Single Judge: But having regard: to the 


: Banerjee & ors. “decision of the Full Bench Case.reported"in: The Narayanganj 


ULM 


Renupada 


Alukherjec, J. 


“Central, Co-operative, Sale and. Supply Society's .case(2) ‘and’ also 
to the, Division, Bench.case reported in Saroje Mohan. Chatterjee 
vs. Jiban Mull, Babu.(8 I-am.óf opinion. that..in..the .case of 
a ‘declaratory. suit for a. declaration . that ascertain décree- is: not 
‘binding , upon .the,;plaintiff followed by: some consequential 
- prayers., the proper amount of, couft: fee should: otdinarilysbe 
thé amount. payable on: the. valuation; „of; the relief. sought ‘by 
7 the „plaintiff. in the, absence: “of any rules n framed: under 


, Section: 9 rof the, Suits Valuation: Act; it would be; very. difficult 
\fọr a court, to correct the valuation .of- the..reliefs asked {for 


,by the plaintiff; in’ the‘ plaint. dust one avere uolo par T 
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| 2n ban. a consideration -ofi all. these; facts :andi. cn ud e 
„Iam, of opinion that, in the present. case, the. Munsi£ was night 
„cin accepting the-valuation, put by the plaintiff „upon. the relief 


-1. Claimed byr.him.;, "There, is. no, ground for interference : b M 


. High Court in the exercise, ofvits- revisional junisdiction:’. . . 


ssi «The, Rule sis accordingly, discharged! SM ped c Jut 


T hx Ce vé) s |» win? pk QU j d xot J yee nnb 
- p may note here. ghat Mr; Pranab: “Kumar. Ghose, /Adydcate 


-who ,appeared oni behalf of; opposite: party. No. .7 :suppórted 
«the; argument ‘sadvanced, . sd Mr.. "EDO ‘on behalf of; ithe 
| ‘petitioner. « ; LM a RM EI a eh 
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ja 1 Parties vili. Der their own. costs in this (court. - 
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Before Mr. Justice D. N. Sinha. 
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Calcutta University—Regulations—Chapter XXV —Rule 9 (v) (vi), complaint 
of breach of discipline against candidates at I.A. & 1.$c.. Examinations 
—fnvestigation—Proper, procedure, > Tas LOW us 


vd j s hb FL] ind 


“the body which has jurisdiction. to consider cases ọfiDreach lof discipline 
“arising an connectionzwith, examinations and to, modify, the, results of such 
examination i$ the ‘Exdmination Board. The’ Syndicate is not empowered 
- to treatithe sub-committee appointed by the Board.as its own sub-conimittee, 

, Where the, Board permits the sub-committee , to report directly to the 
Syndicate, ‘it fails to'discháige its own statutory’ duty. The decision must 
tbe: the, decision .of thel Board nd.neither of the.sub-commiuttee! nor. of the 
Syndicate. 


Under Chapter XXV of the Regulations of the University of Calcutta, 


: ' ky. AA ave n n 4 * 05 f r bee, ay T E 
HU University of 'Caltutla V. Dipa Pál(i) referred toi O?’ 
td? graue E c TT---: ee 
uu «+ Upon'leomplaintst of malpractice: against;a number, of )candidates who 
., had appeared at, the TA. and I $c- Examinations, 1956,—the Board of 
' Examiners of the Càlcutth University appoitited a'suB-committee to "invest- i 
.dgate into the matter. jThelresult- of their. yai anon was placed : not 
efore the Board but before the Syndicate, at the direction of, the Board. 
‘The’ Syndicate! referred. the matter to the stib-committee’ for- fürther investi- 
: Ration, :byiadding one more; member'to the sub-committee: ‘The, proceedings 
efore this, sub-committee were ;placed. before the Syndicate, and confirmed, 
‘with thé result ‘that all the’ cindidates' were ' met ‘with ‘the’ punishment ’of 
í^""cancellation of cxamination’’;.and some ;of (them, were, also, debarred from 
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ji, | Held :—that the: proceedings complained af mot being im,conformity 
;l with’ the Regulations inust be quashed, 
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'" 2 "Applications “by candidates! tor ‘appropriate * writs ‘under 
Art 226 of the Constitution? "^ V7 Dfe A ns mes om 
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‘Bose for;the Petitioner in > 
C.R. Nos. 2955 & 3004 of 1956. 
Ranjit Kümar Banerjee and Tarun Kumar Banerjee for 


the | Petitioners ir in C. R. DD 7336173263 of 1956. 


Arun Prokash Chatterjee for the Petitioner in 
me C.R. No. 3428 of 1956. 
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The Me of the court’ aes follows: — 
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. D. Ne Sinha, J.: These are a. ‘in: which the 
,facts'aré similar and’ theré isa" common: ; Point of law ‘involved. 


st yet zd 


“They have | been. heard ; i together; .and. in view of what has 
happened “before me, it" is" tinnegêskafy “to: deal with" them 


L Mn 





separately and- they are ‘being: disposed ofi bya«conimon. order. 


alias 
Fach of these applications has been made.by a candidate 
appearing in the University examinations held by the Uni- 
“versity of. ‘Calcutta, : for: ther year. 1956. | | “Fhe.!candidate con- 
“cerned, bad, corhpletéd' his” or her ‘éxamination!” bu but when’ “the 
“results. were published; these candidates found . the. letters RA. 
“aBanist their. ‘pespéctive’ roll’ nutbets , in the"tesùlt shéet, méan- 


an, t 


qing thereby “Reported against; «What bappened'was. that: the 


iiNet 


xaminers, had reported agains 


3 


st them to t the, Head exam umi ámiher 


ce having" beén ‘guilty''of malpractice: at. the. said examination 


-— 


and the Head examiner in, turn had reported to the Controller 
of Examinations., These. candidates, w ere, not, the only exa 

miners who were reported against. À total of 411 cases were 
‘reported! Before] proceed"further; it: 15 necessary to -set out 
the relevant regulations which ‘govern the’ 'prócédire^ in such 
(matters. „This is. to,be found in;;Ch., XXV,. and fhe, relevant 


iunt! 
regulations are (v) and (vi) set out, b slow: — SL X a ee i} 


[3 


e), There shall, be, one ,, Examination Board for the 
1A. and LSc. examinations consisting of— 


(a) "The Vice; Chancellor, ;, Chairman. 


itt} 


'. i 


rl 


(b) The Head Examiners»in the various: subjects. 
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Le. .f, MO), Four , members, appointed . by the syndicate .of Civil 
1,9 hom, two at, least, shall, be, members. of the Syndicate. 1957 
_.., OF these four, two shall belong to the;/Faculty;.of Arts ania 

oat and iwoyte the. parue of Science... ,) 1 eh e a 


` 
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DE á | 1 bs 4 -P . A 
E "The con of the jak A Board .shall,be— . hat Colles COn 


aie’ Eaa TER hose 4 A c 
uw ap, (a) To ton de the: results, and, od S if uL Ts 
.. Decessary,, in accordance. with. the. principles, contained 
; in .the, University, Regulations or, laid. pom by the 
a Syndicate., ,: , Iu d GI RED axe 7 Cog du 
"ecwedo Aae nann d HELP NGARANG 
-i aaz (b) To, consider ali cases of, breaches iof discipline 
.», « arişing, out of the examinations. p. =a - E 
"ast T erd] teaa e a eet 


(c) Tiọ:! forward, the „results to , the Syndicate’. for 
publication. The statement made to the Syndicate shall 


at 


y „p gontain confidential , information on the change. made 
as by the. Examination | Board and. the, reasons. for the 
change. 


hag ge ror, 
. 


(vi) The ngae of the Doard shall be subject 
ML ‘to 'eotiiilarión ‘By the Syndicate?" The Syndicate shall 
a L "xot E Baye thé ‘power to modify the Yésults “but may refer 
mm ^" thei back o ithe Board for rétolitiderátion. ha 
*quty asi] At ake Bites, ra" 
I shall now proceed to state as to what actually happened 
"n these case! “The: Board: of ‘Examiners isran'unwidely body. 
“and it: ree possiblé for: them’ :as!such't6 investigate “all com- 
plaints: |? So; the Board ' appointed"; à! sub-committee’.to go into 
the matter. The sub-committee appears, to..have ‘taken great 
pains to investigate the cases of breaches of discipline 
? , arising Out of ‘the examinations. uso far; as these six candi- 
. dates :are!;concerned; they were not tified. ;that, on ,receipt of a 
oreport:.against.ithe candidate, concerning: breach, of discipline 
» inə the aboverexamination held im 1956, the ,case.had been 
: placed» before; ,a sub;committee ,and ;i.the, candidate. was asked 
. to ‘appear ‘before it, upon-ia- particular. date. „No. particulars 
were given of the breach, of discipline with which, the candi- . 
daee was charged with. On the specified date, the candidate 
appeared. before; the sub-committee and, was heard. „There is 
direct, -conflict , of testimony as to what exactly happened at 
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‘Civil, the-heating: ‘The candidates state that the)! wird merely saved 
i questions and im some cases <asked' to ‘write: out’ certain ‘answers. 
Miya Majumdar ‘According’ to: them, the. Charges’ against them were never dis- 
Gupta & Ors. Closed. The Controller ‘of Examniinátions/ adníits that there 
Principal, Basir, WETE DO written charge sheets, but he affirms that the carididates 
hat College & Ors. were -verbally ‘told of the chaiges against’ them! and ` ‘given an 
D. N. Sinha, «J. opportunity of meeting the charges. Unfortunately this state- 
i ment- is verified as ‘true ’ to’ ibfórmatioil: received from his office 
'recórds- but/the!naturé: of the record ‘has ‘not’ been “disclosed. 
At the hearing, D was iüformed: that “the teferéuce iy to the 
report of the sub-committee, a copy of which 'is'Hrfexed to 
l the affidavit in opposition affirmed by the Controller. There 
-18' "no merition of tliis fact in the réport"anywhére. Nor, -has 
the Contróller any personal nówlédge;: as! hé wasinof present 
àt the meetings of the sub-committee. "Thus, I M attach 

: ‘ahy-importance‘to ‘his ‘statemefit! tin’ this behalf. . 
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14 ^ Hot Sib- -committee e h owever did dot report "id th e Board 
‘of Éxaniihérs; On ! he "Gr july, 1956 le" Board passed the 


730 7117] 
following resolution: i 
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NAN ,;,1hat the, regomméndations of „the: sub- Comittee 


SQ, dn regard; to cases; reported , against; be. ; pla aced direct 


l | ‘before: the ; Syndicate, pang ‘the e publication c of “results be 
; meanwhile withheld ‘in these cases.” 


- - r 
i Y 


W^ ges 17 Dp us (Cad eg cs! OD Fase usar hat d 
tt Thisi resolution .wasi; confimmed, ; by; the 1$yndicate, on the 
5th. July 1956.1 Fhe: sub-committee} placed ;; its proceedings 
«béfore the:Syndicate on the;4th. August, 1956 ,when the follow- 
ling resolution: was passed, sinaua se al san. uidi 


9: tht." sh de Podang Oque se. cj i4 es HE Cus X4 vul 


iuto zie ebat t Prihcipal PEN; ‘Banerjee,“Principal, Calcutta 
ido "1i University: "Iw College, be added: to‘ thetsub:comntittee 
we q alréady"ó onstituted- to”c6nsider “the -‘cases*: of ibreach: ‘of 
-oeud Pegisei ipline lat thé FA. and LSériExaminátions, 1956,50 
"m HA “thar with: his “algsistairice the! Sub-committee mayi further 


adii ‘consider ‘the? cases es bus submiti! thé! recomrineridations. 'at 
: ihre he sext meeting! lo of the Syndicate. MeN: Aga a Lg 
5 TAN PEP Asu Potion cdi rO ahr bws dy gu e 5 
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mihe proceédings ^ GE what "lias" Been - descri ib ed "di “This 
" added: sutb-committed" ‘vel p before the Syndicate’ ‘on 
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16th. August, 1956 and were confirméd. I have ‘tabulated below 


the particulars of the’ punishments a sacs upon the .respective 
candidates : — 


; " 
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'" Case No. t$ Name of: ^ ? Roll Exam.'  * Pun 
PNEU "Candidate. | nm No.; E RP OE nishment 
GR. 44 6” May , A : io. 
.R. +955 fif aya Mazudar ` Basir lA. '' Cancellation or “1956 
a NA upta. ` n Nook, nd '"U AU aexdth. ia P. : 
l4 8E. : NEH (Cunt f qt. 
"C. R.!$004/86 ' Pies Kanti © Basr TA. ^U “Do, T 2 
paga adde hosh.^ t'u — No. PES 2E CV SE ait Eoo E 
Ime + ts T p : a yk EY n 
‘CR. soia Dilip ‘Kumar | Kat. 9. ' “Sc. ‘Cancellation: ‘of 1956 
Sar ot -t {Dast EE. 2214.18 ote r- exam. Debarred from 
- E Wo ses 1 2 ae "E ttu TE appeari et , 1957 
| i ^1 r A wed T and ' 1958. J r 4 
TUM UTE uu cru (De sibi] : pe x 904 
, € R. 3262 56 , Prodyot Kumar ., Kat. 10, | 1,9. "E 
" " La s : Chatto topa ad- tu | OS, d) NM EN eal 2 Do,” 4 
id. e red Eo dhya. ,, : Citi aa lO cea eb baee s 
13 Y 1 i ryt e oa 
‘CR. ' 3265/56 Sükhomoy Rete pss oe € qe 
AD. qu rinde Mazumdar.: | ps wes dg A xe En ei utu p 


CR’ ig 438/561". Ajoy ‘Dhar * ia TKa 235) I. sè?!" Cancelldtion > , kh E 
s NP pre qb cfe us a eod TUNAN ah. iro RS barr 
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., These seyeral, niles haye: been issued, upon-the respondents 
3 ALON: cause, as-to why. these;jorders of punishment, should not 

» be, set taside; and ffor, other reliefs-:i inem i gon a buro 
"ep E LNG ne Ge sop jh o al ZU FP .J Dy xs cut 
|, dn. my opinion, the procedure. followed is not in accordance 
; With, law and ‘the, orders. of , punishment;:cannot ‘be, sustained. 
“A réferente tosthe relevant: regulations will show that the. con- 
. sidetation tof;all-cases of. breaches’ of discipline. arising out .of 
‘the examinations is the; function tof the Examination Board.and 
not of the-Syndicate." Since the Board is a large and, unwidely 
Body, it may appoint a sub;committee which will investigate. the 
complaints and. report to ‘the Board. It'is the Board which 
must consider the report and, decide how to modify ‘the results. 
The resolution by the Board that, the sub-committee will report 
, direct ‘to, the Syndicate and compliance with it by the sub- 
-committee has vitiated the whole proceeing. But, the matter 
does not. rest there. The Syndicate not only dealt with the 
sub-committee directly but appointed an additional member of 
the sub-committee and this "Added sub‘committée” reported 
back to the syndicate directly and the syndicate then dealt with 
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Civil ^'^ it,andinot.the Board. AIL this is entirely illegal and» &aünot 
1957 ‘be Supported, yy SE "arg DEUS Pi a'l ALIH . 7 m i fo xcu a 
eere 


z 2 
Maya Majumdar | ah 
Gupta k Ors. .. . The very, point concerned, was explained by. TE court .of 
Principal, Basi. Appeal i in the case of University of Calcutta:v. Dipa Pal(1). It 
hat up. & Ors, Was Jaid. id down ti that under Ch^^XXV of ‘the ‘Regulations of the 
D. N..Smha, iT. Ünivisity c of Calcutta, the body which, has has Jurisdiction , to con- 
_ Sider cases of breaches of discipline arising. in. connection with 
examinations and to modify the results of, such, examination is 
the Examination Board created iby rule S(v) s. The ‘syndicate is 
hot empow ered to treat the sub-committee e, appointed., -by ithe 
‘Board:as Atg own sub-committee. The sametdefect has arisen 
“in thi$ casé, ahi it does not make the slightest difference because 
the Board. "permitted the sub-committee to- report directly to 
the Syndicate. In doing’ so, thé “Board, failed; t to discharpé its 
own statutory duty. The regulations do-not' provide for the 
appointment of any sub-committee by the, Board. That, it.can 
do only by way of convenience or expediency’ But, the Board 
«48 a whole must, consider every fact found. by the sub-committee 
and weigh its- recommendations and the decision thereon must 
be ‘the’ decision, .of the Board and neither of the sub-committee 
nor of the Syndicate. The Syndicate can only confirm the 
‘decisions’ of ‘the’ Board“ in! this! behalfs-!‘The> earned. ‘standing 
#counsel' with his-usual fairnéssC has conceded’ that “the procedure 
followed is not in conformity! with ‘the ‘regulations arid /eannot 
be supported. I was delighted to hear him say that the future 
careers of several: young ‘citizens being concerned,:it was mot the - 
‘intention of the mur to'take any: pedantic or argumentative’ 
"attitude; bit to! undo the" ‘mischief: caused, as!quickly^and: with 
- as little: bàrrassment" to the'icandidates : concerned, ‘as: "it was 
» humánly possible" He rightly: asserted that there being’ merely 
Can error in procedüre, it did not meari that the. candidates were 
to go-scot freé if they are ‘guilty. It only meant: that the. invésti- 
: "gations will “be” speedily’ repeated ‘in accordance with law:' I + 
“fully, agree.” The’ result i 15 that! thie rules are made ‘absolute! and 
', the respective ‘orders of punishment imposed upóti the six appli- 


cants before 1 mé, as stated in the pleadings, either by the Board 
„of "Examiners , of its süb-cominiittee or’ ‘by’ resolutions of the 


'. Syndicate, confirming thé fecünimendatioiis" n m ade by them ‘in 
. ; this behalf by cancellation of the 1956. examination or debarting 
ras E ` od n? B E 
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gations will be speedily repeated in accordance with law. I 
fully agree, The result is that the rules are made absolute ard 
the respective orders of punishment imposed upon the six appli- 
cants before me, as stated in the pleadings, either by the Board 
of Examiners or its sub-committee or by resolutions of the 
Syndicate, confirming the recommendations made by them in 
this behalf by cancellation of the 1956 examination or debarring 
the candidates from appearing at a future examination, are 
quashed and set aside and an appropiiate writ issued therefor. 
There will also issue a writ.in the nature of mandamus directing 
the respondents not to give effect to the same. 


If the respondents so wish they are at liberty to -continue 
the investigation according to law. In such an event I only 
hope that in connection with any future enquiry, the candidates 
will be informed of the charges against them, and given the 
fullest opportunity to defend themselves. Now that the affidavits 
have been failed, they are to a great extent aware:of the 
charges, but whatever doubts or difficulties may exist should be 
fully dispelled. Further, I am told that the next examinations 
are to be held in March, 1957, so that any proceedings continued 
should be speedily effected and the results. announced without 
the least delay. The learned standing counsel has pointed out 


wt 
* 


that now that the orders made have been vacated, there was - 


no reason why the students should not deposit their examina- 


tion fees in time, which would be refunded if found necessary. 

Regard being had to the attitude of the respo adents . throughout 

this application, I make no order a as to costs. 
Rule made absolute 


R. N. C. 


125 


Civil 


1957 
Varad 


Maya Majumdar 
Gupta & Ors. 


Vs. 
Principal, Basirhat 
College & Ors. 


D. N. Sinha, J. 





X l t 1 
* 
o nV" 
Dl x 
PP 4 
zo ` E " NT 
eU ELT rd 
tet TET En 
, Civit vb 
ies 
December, 14 


THE COE. LAW JOURNAL [ vor, 99 

NAH, is m UNE 

LÀ 

; ` z 4) i 
p dar dS Ne E MEL M d C : 
IC -APPELLATE CIVIL. c c e 
* A 1 Fa -e " 

ait Roin 4425 ES f gal ELEM fq DEIN a ^ tva TUS i "s EFE 


a A, " 
a: 
2 BA ge nde a) ` , b + ae hy i i zu >d 


" 4 
e EE. Rd vent SS s.v t - 


P xe Before. Mr. Justice: Rémgadz Mulhérje. Dna. 


= v: £ 
4 S a ir + 
=- i œ NEN &* Me ss. WW. 4 e = KA I * - «4 + 


^ DHIRENDRA: NATH GANGULY &: Ore Shale tha san 


- 
d MED" ~ i za ai EM zb z - -> 


i a 
af, jti ür PEN - 4» ~ ee t d IR 


2 


- -u 


Ndi RAGHUBIR ‘SINGH’ & Ore 2 


e We 4 44 etri 
< 


This Caleta Thikà Ténancj Aet CW: B. det HT ‘of 1949 ys 
Section 28—Ómission in the Calcutta Thika Tenancy Amendment" 


-Act (W:°B; Act VI “0f 1953))— —Effect-- Decree passed before 


the original Act of 1949— Whether can be rescindéd or varied. 


a 
PE “ E 2 
r ^ 


~ -+The Calcutta Thika Tenancy-Amendment Act of 1953 completely with-` 
drew the right of the: tenant.to get prior decrees rescinded or.varted.by omitting 
Section 28 of. the Act of. 1949 and giving a thika tenant only a limited right- under 
Section 9 of the “Amending Act to prosecute “proceedings already | commenced 
under zeeen 5 Mee of the Ordinance of c ` | 


UE b. 


4.7 


‘Therefore; a decree‘for-ejectment obtained against a thika tenant’ before ` 
the passing: of the Calcutta Thika Tenancy Act, 1949, execution where of was =" 
pending at the time.of the "ends Act ‘of 1953, is not liable to be rescinded 


or varied. 


E 


Appeal by the Decree boldée against an order allowing f 
objections under Section 47 C. P: C, `` ; 


The material facts willappear from the judgment. 
S. C. Janah and Biswnath Mukherjee for the Appellants, 
Sudhir Kumar Bose for the Respondents. 

The judgment of the Court was as follows, : 


* Appeal from appellate Order No.-109 of 1054 against the order of Bri A. &. 
Sen Gupta, Subordinate Judge, 8th Court of sillah 24-parganas at Alipore, dated 15th 
January, 1054 reversing the order of Sri E. K. Mondal; Munsif, 4th Court, Alipore, 
dated £iud of Augest, 1058. 


- 
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. Renupada Mukherjee, J:— This, appeal raises - a pure 
question: of law, namely, whether a decree which «has been 
obtained before the passing of the Calcutta Thika Tenancy 
Act .1949, execution whereof was pending at the time of 
passis of the Calcutta Thika Tenanc, (Amendment) Act of 
1953 is liable to be rescinded or varied under section 28 of 
thé original Act of 1919 at the instan:e of a thika tenant. 

In order to understand how the above question of law .has 
arisen, it will be’ nece ssary to state the following facts, 


The respondents held some lands under the appellants 
as thika tenants. The latter got a decree for ejectment against 
the respondents'on the 17th Jahuary 1919, .that is, prior” to 
the 28th February, 1949, when the- Calcutta Thika Tenancy 
Act, 1919 came into fo-ce. Execution was started by the 
degree holder on the 19th September, 1949. : Various orders 
were passed from time to time, and for the purpose of'this 
appeal, I may ‘take it that an execution case was “pending on 
the 21st. October, 1952 when the Calcutta Thika Tenancy 
Ordinance, 1952.came into operation and the execution Case 
was also pending on the 14th. March, 1953 when the Calcutta 
Thika Tenancy (Amendment) Act of 1953 came into force. 
During the continuince of the Ordinance of 1952 the tenants 
filed an application under section 5*(2) of the Ordinance, 
apparently with the object of setting asidé the decrée so that 
the case might be remitted to the ‘Controller- for -dealing 
accordingly to law. This application was finally’ disposed 
of and dismissed on the 29th April, 1953,;'that-is, after the 
Amending Act of 1953 had come into force. 


After the dismissal of the above application, execution 
of the decree proceeded but ‘the judgment-debtors again 
, raised an objection: under. sectiomo4T«qof *thàs«'ods) of Civil 
Prpcedure»zzead rmytth2tthel CalcuttaiThika) TénaneysActofk 1949, 
apani bythabAct sf I9535noóntendlifig sthatlethe sdecree 
not being in conformity with thé Act is not executabli: {This 
objection was disallowed by the learned Munsif. He held 
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that the objection of the judgement-dettors was barred by 


.Tes jüdicata and was not maintainable under the provisions 
: of ' the Calcutta Thika Tenancy Act, 1949, as amended by the 
"Act of 1953. An appeal was preferred by the Munt 


debtors and. the lower appellate Court reversed both’ 


: findings - of the excuting Court and held that the beon a 
for execution’ was not maintainable. In that view ‘of the 


matter: the lower appellate Court directed. that the, execution 


"case should be struck 'off. This appeal has been preferred 


by the decree-holders challenging the legality and properiety 
of the order passed by the lower appellate Court. 


.One. of the questions canvass:d in the lower aprellate 
Court and also in this Court was whether the execution case 
in which this objection was taken by the Jugement-debtors 
was a pending proceeding within the meaning of sub-section (2) 
of section 1 of the Calcutta Thika Tenancy pee men) Act 
of 1952. -That Nan runs as follows: — 7 


x 1 
"a . x - 


(2) It shall come iuto force immediately on the Calcutta 
Thika Tenancy (Amendment) Ordinance 1952, ceasing | to 
operate : : 

zai Ho 

Provided that the provisions of the Calcutta Thika Tenancy 
Act, 19419, as amended by this Act shall, subject to the 
provisions of sec. 9, also apply and be deemed to have always 
applied to all suits, ane and proceeding "P zi 


(a): A any Court, or ^'" .-. TS 
- (b) . before the Controller, or. V 
^ (c). before à person deciding an appeal ünder section 

« 27 of the said Act, on the dats of tne com. nencement gf 
the. dua "Thika Tenancy (Amendment) Ordinance, 


- 
9 “ , ' li * F 7 
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, The decree out of which , the „execution case jin question Civil 

7 arose wW, T passed prior to ihe original Calcutta; Thika Tenancy : 1956 
Act of 1949, The execution case which, followed the;decree . 5... |. ku 
was “started after the passing of the Act, of 1949. and it continued Ganguly 
iit the passing of the Amending Act. of- 1953.3. Certainly ,the V. 


execution proceeding must be-taken to be,a pending proceeding ` Raghu! ir Siman 
within the meaning , of section | (2), of, the, Amending Act ! Renupada 

of 1953, This finding of the lower appellate, Court is^cor.ect. THhétee, J 
But. that will not solve the real difficulty with, which -ihe 

‘tenants respondents are confronted., The. real question _ is 

whether the tenants would be entitled to the relief which they 

‘are seeking for, merely by virtue of the fact that, the execution 

tase was pending at the time when the Amending Act of 1953 

ca.ue into operation, My answer to this question must: be 

in the negative and that for the following reasons n o «^. 274 


* s ` |^ "ub ngi A Im 


Section. t (2) of the — pet of 1953 lays’ down 
that the pnovisions of the Calcutta: Thika Tenancy Act of 
1919 would apply and.be deemed to - have: always" applied in 
all suits appeals and. pending. proceedings, not “as those 
provisions. originally were but as amended -By the Act of 1953. 
One such important amendment is the omission ‘of section 28 
of the Original Act of 1949 from the statute.’ That-wás thé 
only section under which a decree passed prior to: the Act’ of 
1949 could be rescinded or varied if it was not in conformity 
with the provisions of the -Act ‘of’ 1949: " The withdrawal of 
the. aboye-section clearly takes away thé right'of the tenant 
to have those decrees varied or. reversed: which have been 
passed prior to the ae of 1949, © 5! * - IE M. 


Lud ba of cun 
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"If the ‘original, "Aci of 1949, the. Amending Ordinance . of 

1952 and the Amending Act of 1953 be read,side, by side and 
compared with one other, then, there -wi'l, reniain, little troom . 

e for doubt that decrees. passed, prior to the, Amending. Aet-of; 

1953 caniiot be now touched except within the limited scope 


provided for in section 9 of the Amending Act of 1953. Under 
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“sêt: 28 of'the- Act “of 1949 decrees’ passed’ ‘prior "to the Act 
-could ‘be - rescinded’ ‘or ‘varied’ under ‘Certain circumstances if 
>e 'decree-holdér! had’ not recovered - possession. from the 
-thika:tenánt in the meantime by the execution of the decree. 
‘Sec.’ 5 (2) `of- the- Ordinance ‘of 1952 gave the Court power 
tö set aside decrees passéd only within a limited period, namely, 
‘between ‘the time of commencément of the Act of 1949. and 
of thé-Ordinance of 1952. Sub-section (4) of" Sec. 5 of the, 
“above : Ordinance. lays ‘down that the- provisions of section 5 
of the: Ordinance shall have effect; - not' withstanding anything 
contrary in'ány othér- Jaw or- elsewhere in ‘the said Act (Act 


. I:0f 1949) as amended by the Ordinance.” “So, sec, 5 (2) of 
: the Ordinance -read with sub-sec;: (4) makes! it clear that the 


scope of interference by Couits ‘in the mütter of reopening 
previous decréés: was .niade. more ‘restricted ‘than what it was 
under the original Act of 1949. The Amending Act of 1953 


completely: withdrew the- right, of the. tenant? to : get - prior ` 
“decrees rescinded or . varied , by. omitting sec. 28 "of the Act 


‘of 1949 and, giving a thika tenant only a limited right^under 
section . 9. of the Amending (Act: -to . prosecüte . prozéedings 


Í already, commenced: under;sec. 5(2) of the Ordinance of 1952. 
; If it is worth anything to:cite a.case decided by myself, I may 


say thatl,have, taken . this... view in: a- "case reported in 
:Kanailal Sur-V«Paramnidhi Sadhukhan: (D: ^ nano qas uu 


* ^r fy 
+ 


t pe. 4 MA DYE b p ow e deren 
. Mr, Bose aprearing.on behalf, of. the’, tenants oe 


KATANG 2 


&. Adr N Satyadhan,. Gaul. P3 Ors. . Poi contended 
that the tenants are entitled to: the protection ofthe Act‘of 
1949 because the execution proceedings were pending at the 


material time, namely, when the Amending ‘Act of 1953 was 


` passed: "In the-case cited above; P. N; Mookérjee- and Sen, 
. JJ, have held that the proceedings started ‘Under sec. 28 of the 
Act of 1949 prior'to the passing of the. Amenditig ' Act” of 1953. 


remained: ‘competent’ even. after - the: omission ‘of’ S ection, 28, " 
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(2) (1953) 58 C. W.N. 64, 
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from the statute by the Amending Act.of.953.. On- the 
strength of. this decision Mr. Bose contended: that it is open: 
to a thika tenant. to claim : the. benefit of - section: 28, inspite :. 
of the omission of that section from the statute by Amending.. 
Act of 1953. Iam afraid I cannot accept this contention of 
Mr. Bose. The case cited above has, been dissented from.in 


a later case decided by S. R; Das Gupta’ and- "Mullick JJ. and, 


reported in —Mahadeb Lal Kanodia-V-The Administrator 
General, West Bengal & Ors. (D. There being. two practically 
conflicting- Division “Bench decisions, I "would have referred 
this matter to a Division Bench for a reference io the Full 
kench, if I were not of opinion that the facts of the present 
case are distinguishable from the facts of the case reported 
in Deorajin Debi's Case (2). In that case, the pending proceeding 
itself was one under sec. 28 of the Áct of 1949 and the question 
before their Lordships was whether that proceeding became 
null aud void by the subsequent withdrawal of section 28 of 
the Act of 1949 from the statute and their Lordships said 
that as no clear intention appeared in the terms of section 1 (2) 


of the Amending Act of 1953 to exclude the operation of.. 


section 8 of the Bengal General Clauses Act, a right which 
has already accrued to the tenant should not lapse. So, the 
scope of that decision was whether a proceeding under section 
28 commenced under the Act of 1949 could be continued 
after the Amending Act of.1953 oame into force. In the 
present case no question of continuation of such a proceeding 
arises, Here the tenants want to commence a new proceeding 
under section 28 of the Origiual Act of 1949 after the passing of 
the Amending Act of 1953. In my opinion they cannot be 
permitted to do this because section 28 of the Act of 19549 has 
definitely been omitted by the Amending Act of 1953, That 
being the case, the objection which was advanced by the 
respondents against the execution of the decree must fail and 
the order passed by vis lower appellate Court must be 
ereversed, < 


(1) (1955) | 59 C. W.N. 384 
(2) (1953 58C. W.N. 64 
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of:the Munsif.' -The excution case will now proceed: accor rdin ing | 
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s.For:reason$ given above, L.allow this appeal ‘and ' set ‘aside 


the: order ‘of: the lower" ‘appellate Court’ and restore the order " 
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‘CIVIL REVISION 


| Before. Mr. Justico D. N. Binha. | > | | 
BANKURA TRANSPORT. CO. LTD. 


oN red n e | si Civli 
THE APPELLATE COMMITTEE OE THE U - pru 
HOME TRANSPORT DEPARTMENT OF Nad 
THE GOVERNMENT OF WEST BENGAL ` March, 11 
AND OTHERS.» | ^" ^ - 
The Bengal Motor Vehicles Rules—Rule 57 A— Considerations im issuing i 


permits in respect of stage carriages or contract carriages — Meaning ‘of words and 
i DEA ci conditions being kasah. i > * : 


Rule 57A E the Bengal Motor Vehicles Rules lays WANA that if 
applications have been received from a number of persons in respect ofa 
stage carrlage ora contract carriage permit, then if one of the- applicants 
holds one‘or more pérmits in any one or. more regions or. areas or routes, 
and another person;has no-such permit then preference shali be glven to 
the latter, ~ ......, E E 

This Rule is, however, sübiset toan important _ qualification, namely, 
“other conditions being equal," which means that the duty of the 
authoritles In issuing’permits is subject to the overriding condition that 
everything:should be dóne to confer the maximum: benefit upon the 
travelling publice This ts the paramount consideration which must take 

. precedence overall others. There is no question of mechanical calcula- 
tion, nae yu: “to count and compare the number of Poe possessed by 
appiicata: x dud ms 


Y 
- e 


3, 


Application for appropriate Writs finder Aricle 226 of the 
constitution. 


The material facts will appear from judgement. 
Arun Kumar Dutt, (Sr.) and Sudhindra Kumar Palit 
for the Petitioner. 
N. C. Chakravorty, S. K. Rai Chaudhuri end. Pritish 
Chang Roy for No. § for the Opposite Parties. 
The Judgement of the Court was as follows. 
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* Civil Revision Case No. 3688 of 1956. 
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The Appellate Committee 
of the Home Transport 
Dept. of the Govt. of 
W. B, & Ors, 


aiii Porsche, 


March, 11 
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D. N Sinha-J. :— The petitioner is the Bankura Trans- 
port Co, Ltd. On the 27th, February, 1954 the Regional 
Transport- Authority, Bankura, granted a state carriage permit 
to it, on the Bankura-Fulkusma Route. Against this order, 
two appeals were preferred to the Appellate Sub-Committee, 
being. Appeals Nos. B-23 and B-24 of 1954. On or about the 
8th. November, 1954, the Appellate Sub-Committee dealt 
with thé appeals and setaside the order of the R.T. A. and 
directed it to reconsider the matter. The R.T, A. thereupti 
proceeded to appoint a sub-committee to consider the matter. 
Against the order of remand, there was an appeal before the 
Appellate Cammittee being Appeal No. 17 of 1 54 but no stay 
was obtained. The result was that the R. T. A. proceeded to 
consider the matter sent to it on remand, and on the 25th. 
February, 1955, granted a permit to the petitioner.’ Another 
party appealed against this order before the Appellate Sub- 
Committee and this is Appeal No. B-20 of 1955. The 
Appellate Committee, finding that there was an appeal already 
pending between the same parties, and concerning the same 
subject matter, sent down the Appeal No. 17 of 1954 
to be tried by the Appellate sub-Committee, together 
with Appeal No. B-20. The Appellate Sub-committee 
trying all these matters made ‘an order on the 27th. April, 
1956 wherein they said inter-alia as follows :— 


“The Sub-committee found that the opposite-party 
Bankura Transport Co., who had been granted the permit for 
the route, already held a number of permits for stage carriage. 
Rule 57A ofthe B. M. V, Rules, 1940 provides that prefe- 
rence shall be given to an applicant having no permit over an 
applicant holding one or more psrmits. Admittedly, Messrs. 
Amar Gari Transport Co., had no permit. There was some 
dispute as to whether R. K. Transport service Ltd., possessed 
one permit or not. In the circumstances the sub-comfuittee 
setaside the order ofthe R T. A. Bankura dated 25 2. 55 
granting a permit to Bankura ‘Transport dated 24, 2. 55 


i 
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_ granting a'permit to Bankura Transport and directed the 


R. T. A. to grant the permit for this route in terms of Rule 
$7 A, of the B. M. V. Rules, 1940, taking into consideration all 
applications received in this respect induding the two appe- 
llants but excluding the application of the opposite-p&rty." 


| In other words the Appellate Sub- Committee found that the 
Bankura ‘Transport Co. Ltd., held more than one permit while 
the others held permits less than the petitioner and ` therefore 
according. to their qwn interpretation of sec. 57A held that the 
petitioner should be excluded altogether. Tam informed that 
against this order there was an appeal to the ARPE 
Committee but the appeal has been dismissed. 


Section 57A which has been introduced by a an amendment 
published in the Calcutta Gazette dated the 30th. December, 
1954 runs as follows :— 


“67A. Limitation for the grant of stage ae or con- 
tract carriages permits :— 


(1) When applications for a permit in respect of a stage 
carriage ora contract carriage has been received from a 
person holding one or more permits in any one Or more 
regions, areas or routes or from a person having no such 
permit, other ae being equal, preference shall be given 
to the latter.” 


In my opinion, the Appellate Subscommities has not inter- 
preted this Rule correctly. - This Rule lays down that if 
applications have been received from a number of persons in 


respect of a stage carriage or a contract carriage permit, then 


if‘one of the applicants holds one or more permits in any one 
or more regions or areas or routes, and another person has no 
such permit then preference shall be given to the latter. But 
this is subject to an important qualification, viz, “other 
donditions being equal.” In other words, itis only between 
two persons who are equal in every other respect that the 
question of preference under sec. 57A arises, and it- does not 
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arise ‘where the other conditions are not equal. For example, 
a'person may have no. permit but may otherwise be quite an 
undesirable person for the issue of a ‘permit, or a person may 
have one or.more. permits-but he may be so, efficient that for 
the benefit of the travelling public, it may be more desirable to 
issue the permit to him. AsJ have had occasion to remark 
before, in another case, the duty of the authorities in issuing 
permits, is subject to the overriding condition that everything 
should be done to confer the maximum benefit upon -the 
travelling public, that is to say, the public utilising the 
particular route, areas, or region, where the permit is being 
granted. This is the paramount | consideration and, must take 
precedence over all others. Therefore there is no question of 
a-mechanical calculation; namely, to count-and compare ~ the 
number of permits possessed:by applicants. - Other "Circums- 
tances must be considered as indicated above. It is only when 
all conditions are equal, namely that it does not affect the 
interests of the travelling public as -to who gets the permit, 
that the Rules of priority and precedence are to be applied. 
That is to say, in such a case, a person having no permit should 
be preferred to one -having one or more permits, this being a 
Rule calculated to avoid.monopolies, and so far. as it goes, 
based on sound policy. The Appellate committee however _ 
completely ignored this aspect of the question. It thought that 
the matter was a purely machanical one,namely, that one should 
count the number.of permits that each applicant had, the - 
lesser excluding the greater. This is not a correct interpre- 
tation of ‘the Rule in question, I express no opinion as to 
whether if the real facts were taken into consideration, the 
petitioner should have been granted the permit is not, The 
patitioner is at least entitled to compel the authorities to do 
their statutory duty. Itis obvious that the authorities must 
consider firstly whether the conditions are equal between the 


applicants, regard being had to the benefit of the travelling 
public, and then apply the Rule of. preference relating to the 


N 
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numier of permits possessed by the applicants. In view of this, = 

the order dated the 27th April, 1956 isa a bad Order and must —À 

be set aside and quashed. Bankura Transport 
A subsidiary complaint is made, pun that the ‘Appellate ud 


Committee should. not have sent the Appeal No. 17 of 1954 t0 The Appellate Committee 
the Appellate Sub- -Committee for consideration. In 'view of of the Home Transport 


my finding however, this is of no importance. Dept. of The Govt. of 
The learned Government pleader points out that the terms’ W. B. & Ors. 
of the original permit has expired on the 27th. February, 1957 D, N Sinha, 7. 


and therefore it is futile to give any direction in regard to the 
permit in question. Mr. Dutt has however pointed out, and 
not without reason, that the Court should not desist from 
interpreting section 57A because in considering the permit to 
be Issued for the next term, the very same process will be 
repeated and if the interpretation of the Appellate Sub- 
Committee be aliowed to stand, then automatically the 
petitioner will be excluded. I think that there is great force 
in this argument of Mr. Dutt. So, although no direction can 
effectively be given with regard to the permit which has 
expired, I must set aside and quash the order of 27th. April, 
1956 on the ground stated above, together with the appellate 
Order dt. the 14th. September, 1956 whereby the appeal 
against it has also been dismissed. It is not possible to make 
any order with regard to the direction dt. the 6th. December, 
1956 asking the petitioner to stop plying because the period 
having expired, the petitioner can only ply after a fresh permit 
has been granted for which thé necessary proceedings will 
have to be taken. ; 

The Rule is accordingly made absolute in part and a writ 
in the nature of certiorari will be issued quashing the orders 
aforesaid. There will also be a writ in the nature of Mandamus 
directing the Respondents notto give effect to the same. 
Thgre- will be no order as to costs. 


Rule made absolute in part. 
R. N. C. 
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A 
" Suit by owner against licensee for mandatory injunction directing him to vacate 
property — Whether maintainable or a suit for possession on declaration ef title 
necessary—The Specific Relief Act ( Act 1 of 1877 J-Sections 65 and 56(i) 
—Scops of.—Section 66 how ‘far controlled ‘by Section 66-( i). l 

"The ownér of an iMmévable property can, on the termination ‘ofa 
license, maintain a Suit against hislicensee for a mandatory injuction 
directing him to vacate the-property. - 

A licence has got no separate interest in the property and his 
possession cannot exclude the possesslon' of the rightful owner in the eye 
of law. AS the owner'cdthe into possession of the disputed property as 
soon as the licende-was revoked before the institution of the suit, it Is 
not necessary for him to bring a suitfor possession upon declaration of 
his title. A suit for injunction is, therefore, quite maintainable under 
Section 55 of the Specific Rellef Act. 

, Section 56(i) of the Specific Relief Act cán control Séction 55 of the 
same Act when the “other usual mode of próceeding'' referréd toh 
Section 561i) is based on the same set of facts and'allegations as consti- 
tutes the foundation of a suit for injuction, otherwise the provisions of 
Section 55 would be completely stultifled, and a suit for injunction would 
be frustrated in every case by a defence that the Plaintiff may get a better 
and more efficacious remedy by bringing a suit in'a different form. 


Suit for mandatory injunction. 2 à 
The natural facts will appear from the judgment. 


Sarat Chandra Jana and Arun Kumar Jana for the 
Appellants. 


Bansari Lal Sarkar for the Respondents. 
The Judgement of the Court was as follows : 


a 


*Appeal for Appellate Decree No. 1282 of 1953 ‘agaist the sie i 
of Sri S. K. Neogl, Sub-judge, Berhampore, Dist. Murshidabad in TA 
No. 31 of 1952 dated 17th. Feb. ‘53 reversing the decree of Sri A. IN. 
Aei Munsif, 2nd Court at Berhampore, dated the I5th of Feb. 
1252, : 
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Renupada Mukherjee. J.—This appeal raises a pure 
question of law which does not appear to be covered by any 
direct authority of this court, viz, whether the owner ofan 
immovable property can, on the termination-of a license, main- 
tain a suit against his licensee for a mandatory injunction 
directing him to vacate the property. 

In order to appreciate how the above question of law has 
arisen in this appeal it is necessary to state the following facts : 


One deceased -Bhabani Nath Nandi, a Superintendent of 
Police owned a house in Rajshahi town which isnow in East 
Pakistan. After the partition of Bengal he migrated to West 
Bengal and rented a house in Berhampore town within 
Murshidabad District belonging toa Muhammedan named 
Afazuddin Ahmed, a Mukter ofthe local courts. The latter 
in his turn migrated to East Pakistan and occupied Bhabani 
Nath Nandy’s house at Rajshahi asa tenant. Neither party 


paid any rent as the rents of two houses being of the same , 


amount were mutually set off. Bhabani’s nephew Narendra 
Nath Nandy, respondent of this appeal was a dependant in the 
trial court. He was a dependant of Bhabani and was allowed 
to:occupy a part of the Berhampore house which is now in dis- 
pute as a caretaker and licensee. After the death of Bhabani 
his widow, Sm. Mokshada Nandi and'the two appellants of 
this appeal, who are grand-sons of Bhabani by a, predeceased 
son, terminated the alleged license and brought the present suit 
asking the defendant respondent to vacate the portion of the 
house occupied by him. The latter did not comply with this 
request and so the present suit was instituted by them. 
Mokshada died during the pendency ofthe suit in the trial 
court. 


The defendant. respondent contested the suit claiming that 
heewas a co-sharer of Bhabani and Co-tenant in the house and 
as such he was not ejectable at the instance ofthe plaintiffs, 
This plea was repelled by the.trial court which held that the 
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defendant was a mere licensee and on that finding it passed 


a decree against the defendant directing him to vacate the 
disputed house permanently. 


. On an appeal being preferred by the defendant the lower 
Appellate Court maintained the finding of the learned Munsif 
that the defendant was merely a licensee, but it dismissed the. 
suit because, in its opinion, the plaintiffs were not in possession 
ofthe-house and because they could cet equally efficacious 
relief more certainly by bringing a suit for declaration of their 
title to, and recovery of Khas possession of the disputed house. 
The plaintiffs have preferred this second appeal from the 
judgement and decree of the lower Appellate Court 


The only point requiring decision in this appeal is whether 
upon the facts found concurrently by the courts below the 
decree of dismissal passed by the lower Appellate Court is 
correct inlaw. —— l 


4 


The finding of the courts below that the respondent was 
licensee of appellant's predecessor-in-interest Bhabani ‚Nath 
Nandy being a finding of fact and being based upon a consi- 
deration of the evidence adduced by the parties, is not open to 
challenge in this second appeal.’ Itis on the strength -of this 
finding that the trial court passed a decree against the defen- 
dant respondant directing him to vacate the disputed house. 
In substance the ‘decree amounts to a mandatory injunction 
under section 55 of the Specific Relief Act although the trial 
court thought that it passed a decree on the principle contained 
in illustration ‘O’ section 54 of the’: specie Relief Act, That 


illustration runs as foilows :— 


“A, the owner of certain houses in Calcutta, becomes insol- 
vent. B, buys them from the Official Assignee and enters into 
possession. A persists in trespassing on and damaging the 
houses and B is thereby: compelled, at considerable expense, to 
employ men to pfotect the possession. B may sue for an 


‘injunction to restrain further acts of trespass.” 


A 
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Section 54 of the Specific Relif Act, however, deals with 
prohibitory injunctions for bidding future action on the part of 
the person sought te be: injuncted. In the present case the 
injunction was apparently issued under section 55 and it was a 
mandatory injunction directing the respondent to do something 
positively. It does not, however, matter for practical perposes 
which of the above two sections, namely sections 54 and 55 of 
the specific Relief Act the learned Nunsif had in his view 
when he passed the decree mentioned above. What matters 
for my present purpose is whether that decree has been 
reversed by the lower Appellate Court in accordance with law. 


P 
A 


The decree of the trialcourt- has been reversed ,On .two 
grounds, first because the appellants are not, in possession of 
the disputed house and secondly, bécause the appellants would 
have got equally efficacious-and more certain relief by, bringing 


a regular suit for declaration of-their title and for ejectment of 


the defendant respondent: 1 shall consider the validity and’ 
legality of both the grounds one after another. 


Lal mg » P 


As to the first ground for reversal of the decree of the’ 


learned Munsif; I am of opinion'that upon the facts found, the 
lower Appellate:Court has commited an error in law in holding 
that the appellants are out of possessioftof the disputed house. 
Both -the courts below found thatthe respondent is a mere 
licensee of the appellants Asa licensee, the respondent has 
got no interest. in the disputed honse and his possession can 
“not therefore exclude the possession of the rightful owners viz. 
the appellants, in the eye of law. The appellants came into 
possession of the disputed house as soon as the licensee was 
revoked before the institution of the suit. It was not necessary 
for them to bring a suit for possession upon declaration of their 
title The learned Appellate Court referred to a case jn, 
support of its view that a suit for injunction is not maintainable 
like the present because the appellants were not in possession: 
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at the date of the .suit. 


rate interest in the house, 
therefore, commited an 'érror. jn- law in holding. that the 
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This case is reported in Jahar 
Lal Banduri -v&- Nanda . Lal -Choudhuri and Ors. (1), 
But that case is! clearly! distingnishable on facts from the 
present case . In- the "case: ‘cited: “the . plaintiffs brought 
thé süit-on the footing “that the. defendants. were ‘trespassers 
Í£ was, therefore; held that.in such a case: the ‘plaintiffs , could 
not: sue: the deféndants simply for an injunction but must sue 
fot recovery of -thé land in'suit; In the present case the 
plaintiffs alleged“and establisied that the defendant respon- 
dent was merely a licensee, That being the case the possession 
of the house lay with the -appellants: through the respondent 
and not with the respondent who had no independent or sepa- 
"Thé lower appellate Court 


àppellants were out of póssession?and so they must sue for 
recovery of possessioni; The: first- ground’ of reversal of the 


judgement of the trial court is therefore uhtenable in law. 


The second € given by the lower Apal Court for 
reversing the decree of the Trial court is that the plaintiffs 
might have obtained-an equally efficacious relief in a more 
certain way by bringing a-suit for ejectment and so the, trial 


| court should.not have issued an injunction. against the defen- 


dant in a case like this. In.support of this, contention the 


- lower-Appellate Court relied on the provisions- of clause-(i), of 


section 56 of the: Specific Relief Act which runs as follows.: 
í pu An injunction can not be -granted “when 
i equally efficacious relief can certainly.. be 
“ obtained by any other. usual mode of 
z i proceeding except in case of breach of trust." 


E 


The learned Muusif, as I have already observed, apparently 
` issued a mandatory injunction undet section 55 of the: Specific ' 
_ Relief Act which r runs as follows : m do 2m. 


- ^ 


^» 
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“When, to prevent the breach of an 
obligation, itis necessary to compel the per- 
formance' of certain acts which the Court, is 
capable of enforcing, the Court may, in its 

_ discretion grant an injunction to prevent the 
breach complained of, and also to compel 
performance of the requiste acts.” 

The lower Appellate court sums to have been of opinion 
that section 55 is controlled by section 56 (i) of the Specific 
Relief Act and where an equally efficacious relief can certainly 
be obtained by other usual mode of proceeding, the court can- 
not grant an injunction except ini a case of breach of 
trust. The lower. appellate ‘court has ‘olso cited a ‘case 
reported in. Kesho Prasad: Singh -V$.- . Srinibash Prasad 
Singh (1) in support of its view that the present: case is not a 
fit case for injunction. I shall refer to this casé a little later. 
In my opinion section 56 (i) of the Specific: "Relief Act can 
eontrol section 55 of the same Act only where the “other usual 
mode of proceéding” referred to in section’ $6(i)-is based on the 
same set of facts and allegations as constitutés -the foundation 
of a suit for injunctions, otherwise the provisions of section 55 
of the Act’ would be completely stultified, and a suit for 
injunction would be frustrated in every case by a- defence that 
the plaintiff may get a better and more efficacious remedy by 
bringing a suit ina different form. In the present case the 
allegation of the appellants is that the respondent is their 
licensee:and.as such he-is under an obligation to vacate the 
house on the -demand: of the appellants and ashe hss not 
vacated the house inspite of such demands the appellants 
prayed for a mandatory injunction upon the respondent to 
compel the performance of an act which would prevent the 
‘breach of’ the obligation the act being the vacating of the 
hoyse. Such a suit undoubtedly falls within the scope'of section 


(4) (1911) I. L R. 38 Cal. 791. 
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55 of the Specific Relief Act “and norelief can be given by 
other usual mode of proceeding” there ‘being no prayer fora 
declaration of title and recovery of Khas possession. If these 
prayers are to be made in the plaint, then the suit would be a 
different kind of suit for different reliefs. The case reported in 
Kesho. Prasad Singh -vs.- Srinibash Prasad Singh (1) 
can be distinguished from the present case because the 
fermer suit was. brought for an injunction against a trespasser 
who was in possession and the plaintiffs of the suit was out of 
possession. It was therefore held in that case that the plain- 
tiff had another adequate remedy and ifan injunction were 
issued, it would be of the vaguest description. In my opinion 
the. lower Appellate Court took an erroneous view of law in its 
interpretation of section 56 (i) of the Specific Relief Act 
by. holding that this clause would prevail over section 55 
even where the ` "equally efficacious relief" referred to in clause 
(i) of. the Section 56 can be obtained ina suit different in 
form and substance from the suit for pure injunction. 


The second ground given by the Appellate Court rever- 
sal of the decree of the Munsif is, therefore, incorrect in law. 


In the result I hold that the decree of the trial court has 
been reversed on grounds which are not tenable in law and 
that-the- decree of the learned 'Munsif must, therefore, be 
restored. This appeal i is, therefore, allowed. The judgment 
and” decree’ passed by the lower Appellate Court are hereby 


- set aside and those of the Munsif restored. . 


The appellants will get their costs in all the Courts from 
the respondent including the costs of this Court. . 


Leave to appeal under clausé 1 5 ofthe Letters Petent 
is prayed for and is refuged. 


Appeal allowed. 


R-N. C. 


(1) (1911) i. L.R. 38 Cal, 791. 
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Before Mr. Justice Renupada Mukherjee. 


GOKUL BALA ROY. 
. WI ` d 
SARAT CHANDRA GHOSAL » 


West Bengal Premises Tenancy Act ( Act XI of 1966 ) - S. 17,— Deposit of 
rent with the Rent Controller after service of summons of suit —Sections 21 and 28—if 
makes such deposit a valid one —If equivalent to payment under S. 17 (1) — Extension 
of time to deposit after expiry of the original time, if legal. 


In a suit for ejectment on the ground of personal! requirement, the 
tenant deposited rents on two successive occasions with the Rent 
Controller even after receiving summons of the suit, but within the I5th. 
day of each succeeding month. The rent for the third month was depo- 
sited in court beyond the statutory period but upon an order of the 
court that it should be deposited immediately, thereby extending the 
time at a date when the statutory time had already expired. 

Held : A tenant may after the Institution of the suit deposit rent with 
the Rent Controller in the prescribed manner under S. 21 of the 
Act and such deposit should be taken as equivalent to payment to 
the landlord. Section 17: of the Act recognises “two methods of 
payment of which the one ‘payment to the landlord" ts effectively 
complied if the deposit with the Rent Controller is, by virtue of 

S. 22 (3) ef the Act, tantamounts to payment to the landlord. 
The court has no jurisdiction to extend the time for deposi- 
ting rents at a time when the statutofy time had already expired: 


Civil Revision , Case raising a question of validity of a 
deposit of rent and extension, of time to deposit rent 
The material facts will appear from the judgment. 


Sisir Kumar Basu for the petitioner. 
Prodyot Kumar Banerjee for the opposite party. 


The judgment of the’ court was as follows :— 


* Civil Revision Case No. 2450 of 1956 arising out of order dated August ° 
e 3, 1956 passed in title suit no. 195 of 1956 of the Court of First Addl 
Munsif, Alipore. 
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Renupada Mukherjee, J:—This Rule was issued at the 
instance of the piff of an ejectment suit. This suit was insti- 
tuted in the trial court by the petitioner for evicting the 
defendant opposite party from premises No. 119 Monoharpukur 
‘Road, bearing a rental of Rs. 20]- per month on the ground 
that the premises were.required reasonably for her own use 
and occupation. The defendant opposite party filed a defence 
in that suit. When the suit was in progress before tbe trial 
court, an application was filed by the plaintiff for striking out 
the defence of the opposite party against delivery of possession 
under sec. 17 of the West Bengal Premises Tenancy Act 1956. 
This application was heard by the learned Munsif on the 2nd 
August 1956 and he rejected the application. 'The present 
Rule was obtained by the plaintiff petitioner against that 
order, 


It is not disputed before me that the summons in this case 
was served upon the defendant opposite party on the 15th May 
1956. Itis not algo disputed that rent was payable by the 
tenant according to Bengali calendar month, After the service 
of summons the tenant deposited rent. twice with. the’ Rent 
Controller namely, rent for the months of Baisakh and Jaistha 
1363 B.S. These rents were deposited within the 15th day 
of the succeeding month Admittedly rent for the month of 
Asar- 1363 B. S' was deposited in the trial court on the rgth 
Sravan 1363 B.S. that is; after the expiry of the statutory 
period for making the deposit. Mr. Bose appearing on behalf 
of the plff. petitioner contended that according to sec. 17 (1) 
of the W. B. P, R. C. Act 1956, rents for Baisakh and Jaistha 
which were deposited after service of summons should have 
been deposited in court and not with the Rent Controller 
because section 17 recognises only two modes of payment or 
deposit namely ‘deposit in court? or ‘payment to the landlord’ 
and it does recognise deposit with the Rent Controller. In my 
judgement, this contention is without any substance. It may 
easily be imagined that after the institution of an ejectment 
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suit feelings-between the parties get'strained and the landlord 
cannot be expected to be willing to accept rent amicably. In 
these circumstances, the tenant may after the institution of a 
suit deposit rent with the Rent Controller in the prescribed 
manner under section 21 of the Act referred -to above, and if 
such deposite is made in accordance with the provisions of the 
West Bengal Premises ‘Tenancy Act 1956 then under sub 
section (3) of section 22.a deposit of rent with the Rent Con- 
troller should be taken-as equivalent to payment to the 
landlord. Under these circumstances, I hold that deposit of 
rent in this particular case for the. months of Baisakh and 
Jaistha 1363 B. S. must be regarded as equivalent to payment 
of rent to the landlord within the meaning of section 17 (1) of 
the West Bengal Premises Tenancy “Act, 1956. The first 


contention urged on behalfof the petitioner must, therefore, 
fail. 


The next argument advanced by Mr. Basu challenging 
the propriety of the order of the trial court seems to be subs- 
tantial. It is an admitted fact that rent for Asar 1363 B. S. 
was deposited in court on the 18th. Sraban, 1363 B. S. corres. 
ponding to 3rd August 1956. The order under section 17 of 
the West Bengal Premises Tenancy Act 1956 was passed by 
the learned Munsif on the 2nd August 1956. By that time 
the time for paying or depositing the rent for the month of 
Assar 1363 B. S. had already expired still the learned Munsif 
extended the time for payment of. rent of Asar 1363 B. S. by 
directing that it should be paid immediately. In my opinion 
the learned Munsif had no jurisdiction to extend time for 
payment of rent in this manner. 


Mr. Banerjee appearing on behalf of the tenant opposite 
party submitted that section 17 of the Act in question particu- 
larly sub section (1) of that section does not apply to a case 
like*this, because, there was no default on the part of the 
tenant prior to the institution of the suit and sub section (1) of 
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section 17 applies only when there'is such prior default. Sub- 
section (1) of section 17 runs as follows :— - 


“17 (1. On a suit or proceeding being insti- 
tuted by the landlord on any of the grounds 
referred to in section 13, the tenant shall within 

. one month of the service of the write of summons 
calculated at the rato of rent at which it was last 
” paid, for the period for which the tenant may have 
‘made default including the period subsequent 
thereto upto the end of month previous to that in 
which the deposit or payment is made together 
with interest on such amount calculated at the 
rate of eight and one third percent per annum 
from the date when any such amount was payable 
upto the date of deposit, and shall thereafter 
continue to deposit or pay, month by month by 
the 15th of each succeeding month a sum equiva-. 
lent to the rent at that rate”. 


Mr, Banerjee drew my perticular attention to the expre- 
ssion ‘and shall’ thereafter continue to deposit’ and contended 
that unless there is any prior default there will be no meanieg 
of significance of the above quoted expression. After giving 


‘an anxious consideration to this argument I am unable to 


accept it, because in a previous portion of the sub-section it is 
said that the tenant must deposit previous arrears in respect of 
which ‘the tenant may have made default’. This last expre- 
ssion shows that there may or may not be prior default. In 
my opinion, sub section (1) of section 17 applies also to a 
case where there is no prior default and aftar the institution 
of an ejectment suit a tenant must pay or deposit rent month 
by month by the 15th of each succeeding month as has been 
laid down in the section. l - 


Mr. Banerjee argued i in the next T ou behalf əf the 
opposite party that the defendant of the opposite party 


v 
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against delivery of possession cannot be struck off in view 
of the provisions of section 13(1) of the: West Bengal Primi- 
ses Tenancy Act 1956. That clause taken along with the 

opening portion of section 13 runs in the following terms : 
| “13(1) Notwithstanding anything to, the 
contrary in any other law, no order or decree for 
the recovery of possession ofany- prémises shall 
be made by any court in favour of the landlord 
against a tenant except on one or more of the 

.^ 2 following grounds, namely: 


* * * 


(i) Where the defendant has made a default 


in the payment of rent -for two months within a ' 


. period of twelve months or two successive periods 
in cases where rent is not payable monthly. 
* * * 


Mr. Banerjee submitted that under the provisions of 
clause ( (1) quoted above a tenant can be evicted on the ground 


of default in payment of rent for two months wtthin a periods . 


of twelve months or for two successive periods where rent is 
not payable monthly. From this Mr. Banerjee contended 
that if that be the ground of eviction of a defaulting tenent, 
then the defence of the opposite party cannot be struck out 
for one single default because that would be against the wor- 
ding and spirit of clause (1) of section 13. In my opinion, this 
contention also is not sound, because clause (i) constitutes one 
of the grounds on which a landlord may bring a suit for 
eviction against a tenant and the default contemplated in 
clause (i) can be cured or remedied by payment after the 
institution of the suit in terms of sub-section (1) and (4) of 
section 17. The default with which we are concerned in the 
present case is altogether a different kind of default for which 
the legislature has chosen to provide a very stringent penalty 
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namely, the.striking out of.the- defence. against: delivery of: 
possession. The undisputed ffacts:of this.case show) that. after. 
the: institution of the-ejectmenttsuit; on the ground 'of: reason-. 
able requirement; the.tenant. made default in depositing in 
court the rent for. Asar 1363 B..S. because: the amount was 
deposited three days, out of time. Ihave already observed 
that :the learned Munsif had no. jurisdiction.to extend the time. 
As.the.amount was: paid.out of time the ‘penalty. provided in 
sub-section (3) of:section: 17, must come ‘inta operation. No 
doubt it would be a very: hard case if the- defence of the 
tenant against ejectment is struck out for this single default 
but that is the only consequence which would result from the 
default. Much.as L.sympathise.with the-hardship which would 
operate on the opposite party, lam. constrained. to say that 
the order passed by, the. learned Munsif. in. extending time to 
the opposite party: to deposit rent for Asar. 1363: B. S, was 
without jurisdiction. That order must be set aside. 


In the result this Rule is made absolute and the order com- 
plained of is hereby set aside. The defence of the opposite 
party against’ delivery of possession is sruck out. The learned 
Munsif will now proceed: with the hearing of the suit in accor- 
dence with law. 


. Gonsideringethe circumstances: of the: case’ F do not make 
any. 'order.as to costs: in this Rule. j | 
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l Rule made absolute. 
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Before Mr. Justice PN, Mookerjee 
and Mr. Justice P. K. Sarkar. _- 
GOURI SANKAR MUKHERJEE. & ORS. 
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V. 
SANKAR PROSANNA MUKHERJEE. & ORS.* 


Bengal Tenancy Act, (Act VIII of 1885)—Section 95—Common Manages 
—Position of—Sust for accounts by co-owners against an officer appointed 
by the Common Manager—If maintainable. 


It is well-settled that a common manager, appointed by the District 
Judge under Section 95 of the Bengal Tenancy Act, is an officer of the 
court and his position is analogous to that of a receiver. Being appointed 
by the Court both the receiver and the common manager may bc regarded 
as agents or representatives of the Court and not of the co-owneis. Theie 
SIDE no fiduciary relationship between persons appointed by the receiver 
or the common manager and the co-owneis, a suit by the co-owners for 
accounts against an officer appointed by the common manager, brought after 
the common manager's discharge, is not maintainable. 


Position of a receiver and of a common manager discussed. 


Appeal by the Plaintiffs Nos. 2 & 3. 


Suit by the plaintiffs for accounts against a gomosta appoint- 
ed by the Common Manager. 


The material facts will appear from the judgment. 
Chandra, Narayan Laik for the Appellant. 
D Uma Prasad Mookerjee for the Respondents. 
The judgment of the Court was as follows: — 
P. N. Mookerjee, J.:— This appeal is by plaintiffs’ 
Nos. 2 and s and it arises out of a suit for accounts brought 


by.them along with plaintiff No. 1 since deceased, of whom 
plaintiffs Nos. 2 and g.are the legal representatives, and plain- 


.tiffs Nos. 4, 5 and 6 against the defendant respondent No. 1. 


* Appeal from A pellate. Decree No. ne of 1951 against the decree of 
Shri M.. Mukh jee, Additional Subordinate Judge, Suri of Zillah Birbhum, 
dated ‘the goth June, 1950, reversing the decree of the Munsif, 2nd Court, 
Rampurhat, dated the zoth of January, 1949. 
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It appears that plaintiff No. 4 Tarasankar Mukherjee was 
appointed common manager of the joint estate of the six plain- 
tifs and pro-forma defendants Nos. 2 to 4 which included mahal 
lot Sonj in 16 annas. The appointment was made by the 
learned District Judge Birbhum, under section g5 of the Bengal 
Tenancy Act. The common: manager. was eventually discharged 
by the learned District Judge on 7th Bhadra 1353 B.S. corres- 
ponding to August 24, 1946. -The plaintiffs allege that, during 
plaintiff No. 4's term of common managership, he appointed 
defendant No. 1 Sankar Prasanna Mukherjee as gomosta of the 
said mohal Sonj and this appointment terminated as a matter 
of law with the discharge of the common manager as aforesaid. 
They further allege inter alia that the said defendant has not 
rendered accounts of his work as gomosta as aforesaid either 
to the common manager or to the plaintiffs or anybody else. 
On the above allegations, they bring the present suit for accounts. 
The other prayers in the plaint are not material for our present 
purpose as the only point which has been argued before us in 
this appeal relates to the question of TORIDESERHDIMEN of the suit 
as a suit for accounts. 


The defence is a denial of the plaintiffs’ material allega- 
tions. The defendant contends that he was never appointed 
a gomosta by the plaintiff No. 4 and never worked as such under 
him or under the plaintiffs estate, whether in respect of the 
disputed mahal Sonj or any other mahal; that he never kept any 
money of the estate or the mahal in his custody and never had 
any liability to render accounts either to tbe plaintiff No. 4 
as common manager or to the plaintiffs or their estate. He 
further contends that, even on the plaintiffs allegations, the 
suit was not maintainable in law as there was no’ fiduciary rela- 
tionship between him and the plaintiffs or any of the plaintiffs, 
the plaintiff No. 4 having sued 'mérely as a co-proprietor along 
= the other plaintiffs. 


- ' ' 5 
* iow 


m ^ 


: The suit was decreed by the trial coürt upon the finding 


] that the defendant worked as a gomosta under the common 


maríager plaintiff | No. 4 in the disputed. mahal Sonj for the 
two years 1351 arid 1352 B.S. and was liable to render accounts 
to the plaintiffs. He, accordingly, passed a preliminary decree 
for accounts on that footing and gave directions for appoint- 
ment of a commissioner to take- such accounts: On appeal the 
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suit was, dismissed, by the learned, Subordinate, Judge, as not 
maintainable in law. He, however, apparently agreed with the 
learned Munsif so far as the latter’s finding that the defendant 
acted-as.gomosta in the disputed mahal, was concerned. Aggriev- 
ed by this dismissal. of their suit, by the appellate Court, the 
plaintiffs have preferred this Second .Appeal. The defendant 


has filed a cross-objection against the concurrent finding of the’ 


two courts below that he had acted as a gomosta of the suit 
mahal. l Y ! 


In our d this appeal ought to fall. 
piod 1i M NE 

The odl EET in support of the. appeal was to the 
effect, that the suit for accounts by the plaintiffs as co-proprietors 
against the defendant was maintainable in-law.. We are unable 
to uphold that contention and to give effect to it. 


It is well-settled that a common manager, appointed by 
the District Judge under section 95 of the Bengal Tenancy Act, 
as was plaintiff No. 4 in the present case, is an officer of the 
Court and his. position is analogous to that of-a receiver. It 
has also been held, vide Harihar Mookerjee & ors. v. Jahar- 
uddin Mondal(1) and we find no sufficient reason to differ-from 
that decision—that a suit by the proprietors for accounts against 
an officer appointed by the Receiver during his term of office 
is not maintainable in law. On similar principles such a suit 
by the Co-proprietors against an officer, appointed by the com- 
mon manager as aforesaid, would also be barred jn law. 
^ ` The above view: is amply supported by principle and 
authority vide, Nabo Kishore Mandal v., Atul Chandra Chatter- 
jee & ors.(2), Beni, Madhab Sukul & anr. v..Deb Narayan Sukul 
& ors.(3), Harihar Mookerjee & ors. v. Jaharuddin Mandal(1), 
and Brindaban Chandra Mitra v. Atulkrishna Basu(4). Both 
the common manager and the receiver are appointed by the 
Court though under ‘different statutes, the common manager 
under section 95,.of the Bengal ‘Tenancy Act; the receiver under 
nen XL, rule 1. of. the Code, of; Civil Procedure. Both act 

PCR aig * Uo ln EIU 


fuo) 36: C.W.N: 002. ; mu 
rn aod 17 C:W.N. 846. 
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under the ‘directions of’ the Court and subject to its control, 
orders and authority and, so far as management of the éstate 
15 concerned, both have the samé powers and the fact that, in 
the: case of a common manager, the title remains with the 
co-owners does not affect that position. Both are accountable 
to the Court for their. respective actions and are answerable to 
it for accounts and liable to render accounts to the Court and 
not to the co-owners. Both, during their term of appointment, 
exercise the same powers of management, subject, of course, 
to the control of the Court, as the co-owners might have exer- 
cised but for the appointmént and, so long as they continue in 
office, such powers cannot be exercised by the co-owners. Neither 
is removable except by an order'of'the Court. Neither is an 
agent or representative ‘of the Co-owners in strict law although 
in common parlance' they have! sometimes been described as 
re-presentative of the parties because they in fact, represent the 
co-owners in transactions, relating to the management of the 
estate, during the term of their appointment. ' But, in law, 
they are officers. of ‘the: Court which has taken:charge. of the 
property and they may be regarded. as .agents/orrepresentatives 
of the Court but not: of.the co-owners: .No question, therefore, 
arise of any fiduciary relationship between a‘ person, appointed 
either by:a common manager, appointed’,by the Court wunder 
section -95. of. the Bengal Tenancy Act, or a receiver appointed 


‘by the: Court under: Order KL, Irule. 1 of the Code; and the 


Co-owners.-by.reason:of.Such appointment simpliciter, sandy in 
the absence of such: relationship, no claim. for accounts would 
be maintainable inlaw. tt dro oo nes œ 3 


Jat vm 
> (ort ra, £4 UE 


In‘the ‘above view," “which 'follows from' the provisions of 
sections 95 "dnd 98: of the Bengal Tenancy Act and Order XL, 
rules i t0 4 ‘of thé’ Cade ‘of Civil’ Procedure and' the authorities 
cited’ above, the decision of the learned’ ‘Subordinate f udge up 
to be atiriied. ae D Na IQ NL 
os Xe eH La s ortu s d pus doce v aati a 

"Mr. Laik, 6 on behalf of’ the 'pláintiffs' appellants?:cited:the 
case 'of Rajendra Nath Mitra vs: “Nagendra Kumar” Bose(iy;'as 
authority in: ‘Support Of 'his"conténtión: that; éven though: the 
defendant’s appointment was by the common manager, the 
co-owners could demand accounts from: hii LR liable 

Q8; a as ns d 

(1) [1927] ALR. Cal. 917. S0 VU n nns 


sis i E MN, 
VOL." 99] HICH COURT 


to vender- ‘accounts! to them. "We do ‘not think’ the case ‘cited 
supports any such proposition. Tt his hot the remotest bearing 
on the point. All that was held in. that ,Was that the 
Zamifdar had the right tó claim Outstanding’ moneys, admit- 
tedly due on ‘settled accounts, from his "under-Naib.. It Was: 
not à suit for accounts at all and, besides, the- under Naib was, 
in that particular case, ‘appointed’ by. the ` Zamindar, and. the 
mere fact'that he worked ‘unde die Naib (who had also been 
appointed’ by thé Zamindars) and’ so "Was called the under Naib 
did not'affect' the Zaminder's Tight. even to demand Accounts 
from him. ‘As the under-Naib. was appointed by the Zamindar, 
he was clearly the ‘latter’s servant "and the Zamindàr was his 
master and, as suich, the under-Naib was liable to render accounts 
to him and’ not | to the ? Naib who. was mèt his employer though 
he was’ certainly his ` süpérior officer. The case cited, | is there- 
fore, utterly ‘irrelevant, so` far aš the j resent ‘question 15 'con- 
cerned, and i it 15 of nó assistante to Mr. “Laik 


| MO za sp d i Mn 

A word is also necessary with regard to Harihar Mooker- 
jee’s Case(1), which: has been, relied; upon by us. .., Mr..Laik attack- 
ed this decision upon:the, grouné that it was.based:on.the same 
reasoning as Jatindra Narain Acharjya Ghowdhury.v. Rajendra 
Kishore Das & ors.(2) cited in it, and that reasoning, namely, 
that the receiver was, the agent of -the'iproprietors' who: ibeing 
principal, --could') net . demand ‘taccounts’. from -thev Sub-agent 
Tehsildar, -wasterroneous and*couldinot obviously apply to -the 
case of a common manager who is, on the authorities: [vide Naba 
Kishore Mondal’s case(3), Beni Madhab’s case(4) and Brindaban 
Chandra Mitra's case(5)), agent -of the proptittots: Mr. Laik's 
from a misreading of Harihar's case(1). It is manifest from 
that decision that their Lordships (Mookerjee, C. J:’ and 
Fletcher, "p ‘'agréed with the decision in „Jatindra Narayen's 
case,(2) but not with its reasoning and" they’ Based their deci- 
sion upon the view that the receiver was an officer of the Court 
and not a representative and, therefore, not an agent of the pro- 
prietors vide also Harihar Mookeriee and another v. Harendra 
Nath Mookerjee(6). The common manager's position as we have 
endeavoured to show above, is in no way different. Thus 


(1) (1920) 36 C.W.N. 993 
1908) 8 C.L.J. an 
F 1912) 17 C.W.N. 846. 





4) (1919) 24 C.W.N. 138. 
5) (1935) 40 C.W.N. 93. 
4 1910) 12 C.L.J. 252. 
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Harihar's case(1) appears to have been rightly decided ~ on 
principle, it is an authority against Mr. Laik's contention... , 

It was finally argued by. Mr. Laik that Tara Sankar 
‘Mukherjee, who“ Was “the common manager- and by whom the 
defendant was appointed and under whom he worked, was also 
‘one of the plaintiffs, namely, plaintiff No. 4, and the suit for 
accounts was maintainable, at least, by him. As we have already 
‘said however; Tara Sankar has not sued and does not claim. to 
have sued as the ex-common manager and; besides, he has not 
appealed against the dismissal of the suit by the lower appellate 
court. "From this latter fact if may not be improper to hold 
that plaintiff No. 4 Tara Sankar has abandoned his claim for 
accounts against the defendant and, in any event, he not having 
appealed against the dismissal of the suit by the lower appellate 
court, no decree can be passed in his favour, even if the suit 
was maintainable at his instance. In these circumstances, this 
argument of Mr. Laik cannot be of any avail to the appellants 
before us. 


- 


We, accordingly, dismiss this appeal. The parties, however 
will bear their-own costs in this court and also in the courts 
below as ordered by the lower appellate Court. 


In view of the dismissal of the appeal which. means the 
dismissal of the suit, no order is necessary on the cross-óbjection. 
We do not, theretore, express any opinion on its merits or 
maintainability. , ^ - .. ; ; 


* ' - 
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1 P. K. Sarkar, J.:—I, agree. 
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Appeal dismissed. 
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West Bengal Premises Rent Control- (Temporary Provisions) Act, 1950 
(W. B. Act XVII of 1930)}—Sec. pa PAL AI .of rent—Case 
by sub-tenant against his immediate landlord (tenant of the first degree) 
—Such ‘landlord withholding papers called for from ' him—Adverse 
, inference if may be drawn against him—Case failing under Sec. o(r)(a) 

read with Sec. Ha), if may be. dealt with under Sec. HI) (e),—Case of 


‘standardisaton between a. sub-tenant and tenant—Superior landlord 
when should be made a party. E 4x x - 


ta PE 


Where in a case of standardisation of rent, the landlord does not 
pue the papers called for from him and does not give any explanation 
or non-production of the same, an adverse inference may wn by 
the Court against him. . Fo. i hi 


w 
4 
F] 1 
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Even if the tenant fails to make out a case under Section 9(1)(a) read 
with Section g(z) of the: West Bengal Premises Rent Control Act, 1050, 
thé Court may still. consider whether the case, can and ought to be 
decided, on the materials placed before -1t, under Section o(1)(e) of the Act. 


In a case of standardisation of rent like the present by the sub-tenant 
against his landlord (tenant of the first degree), which” would ultimately 
depend upon the standard rent of the premises, that is:the:standard rent 
of the tenant himself, the superior landlord should be made a party, so that 
the question may be considered in the presence ‘of all. 23 
(t i DTi i 2 t É ed * + f ‘ 1 , c ork t "o = r 
., ‘Application for revision by.the sub-tenant, | |. | 
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The material facts will appear from thé, judgment. `.. ~ 
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c „Jitendra Nath Guha for the. Petitioner. - y 
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Cil ceeding for standardisation ,of rent. The tenant was the 
1957 applicant for standardisation and his application having been 
AD dismissed by the Rent Controller, he filed an appeal before 
P. Jajodia "D )J A 
v the District Judge of 24—parganas, and that appeal having 
Mis P. © Chan- been dismissed, he has come up in revision to this Court. 
P. N Moker. The tenancy comprised premises Nos. 11/1A, 11/1B, and 


a portion of 11, Bechulal Road, Calcutta. The contractual 
rent was Rs. 600/- per month. The tenant's contention was 
that, that rent was excessive and as the premises had been let 
out in December, 1941.and as on the basis of that rent, of 
December, 1941, the standard rent would be much lower, he 
filed the present application. The application was opposed 
by the landlord. In support of his application, the tenant 
adduced evidence of one of his officers as, to the rental which 
according to him, was payable for the disputed premises in 
December, 1941. The evidence was not accepted by the Rent 
Controller. The learned Rent Controller also rejected the 
municipal inspection book which was produced on behalf of 
the tenant in support of his case as, in the view of the Rent 
Controller, the said inspection book, in the absence of the 
Inspector who had made the entries therein, was not admissible 
in evidence. The tenant also appears to have called for from . 
his landlord, the present opposite party, who was himself a 
tenant of the first degree in respect of the disputed premises, 
and also from the superior landlord, rent receipts in respect 
of the disputed. premises and counterfoils for December, 
1941. These, however, were not produced and, in this state 
of the records, the learned Rent Controller was of the opinion 
that, there being no acceptable evidence of the rent of the 
disputed, premises in December, 1941, the tenant's application 
must fall. This view was afhrmed m the learned Appellate 


Judge in appeal. 


Before us, Mr. Guha has rüised in the main practically 
one contention, namely, that, in the circumstances of this case, 
the tenant should have further opportunity of producing 
relevant materials for the purpose of standardisation of rent 
of the disputed premises Mr. Guha has also argüed that the 
papers, called for from the opposite party | himself, not haying 
been poduced, adverse inference ought’ to have been ‘drawn 
against him and neither the .Rent Controller nor the learned 


“= 4 
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Appellate Judge applied. their minds to this aspect of. the matter. 
There. seems to ,be some substance. in the .Contentions ol 
Mr. Guha., It appears that the tenant relied very strongly upon, 
the: inspection, book , of. the. Corporatión;, which was, eventually, 
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puted befo ore-us, {Fhe position in, this, „respect however, even 
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assuming that,the' aboye-finding is ,coryect, , was, not, very clear P.N. Mooher. .. 


until.a. recent decision,.of this Court, It may. well be that, 
because of his strong reliance on this inspection, book, the tenant 


did not make any endeavour to produce other Or further ' 


evidence -before the, Court, releyant far, standardisation. of; fent ` 
of the disputed „premises. -. „Ip these circumstances. S. we are, inclined; 


to accept «Mr. Guha's submission thatthe, tenant. petitioner, f 


should., have, some, further, opportunity. pf, producing. proper. 
materials before the Court for the purpose,;of,, standardisation 
of rent in the present case. We may also add that, the land: 
lord opposite party: not having -produced. the. . papers, called.for 
from him, and not having given any explanation for thé non- 
production thereof, an adverse inference may Red wn Dy the 
Court against the said opposite party. -That, however, is a mat- 
ter for the trying Court and as to whether any adyerse. inference 
should or should not be. drawn in the circumstances of this case 
and in case‘the Court decides to draw any such adverse infer- 
ence, .what'should «be that, „inference, gwill. depend upon the 


materials and circumstances, APPIE at the hearing of the 
application. 


m 
a 
" 


"We would? therefore, accept this Rule, set aside the orders 
of the learned Appellate Judge and also-of the Rent Controller 
and send the case back to the Rent Controller for a proper 
decision of the tenant’s application for standardisation of rent 
after giving the parties full opportunities to produce proper 
materials for that purpose. 


It is to be noted also that a question might arise in this 
' case as to under what ‘Clause of Section o(1) of the Rent 
Control Act of 1950, the standardisation of rent is to be made. 
Even if the tenant fails to make out a case under Section 9(1)(a) 
read with Section 9(2), there. may be scope for consideration 
whether the case can and ought to be decided, on the-materials 
before the Court, under Section g(1) (e) It will be for the 
R&nt Controller when he will be finally disposing of this matter 
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Civil to consider the applicability of the one or the other provision 
1957 to this case and to take action accordingly. It seems to 
S e us further, that, this being a case standardisation of rent of ae 


x Jajodia sub-tenant which may ultimately depend upon the standard rent 
M/s. P. C. Chan- of the premises, that is, the standard rent of the tenant him- 
self, the superior landlord also should be made a party to this 
P.N. Mooker- proceeding and the entire question of standardisation of rent 
should be considered a fresh in the presence of the present 
parties and also of the superior landlord. 


The Rule is, accordingly, made absolute in part, the orders 
of the Rent Controller and learned Appellate Judge are set aside 
and the case is sent back to the Rent Controller for further 
consideration in the light of the—directions given and the. 
observations made above. 


. Costs of this Rule will abide the final result. 


- 


P. K. Sarkar, J, ' ! 


1 agree. 
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P 2 Rule made absolute 
. in part : Case sent back to the Rent Controller. 
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.c Before Mr. Justice G. K. Miller e 
RAMESWARDAS BIRLA & ORS. 
V. 


ADVOCATE GENERAL OF WEST BENGAL.* 


1ppointment of new haaa ikana of Section 7 of the Charitable 
ud i inn Trusts Act (XIV of 1920)—Section 92 of the Civil. Pro- 
cedure Co i 


The Court can only appoint new trustees because a direction in that 
behalf is deemed necessary for the administration of the trust. Application 
for such direction can be made under Section 7 of the Charitable and 
Religious Trusts Act. , i 


The jurisdiction of the Court is exerciseable only for the proper 
management of the trust. When there is no dispute which nona calls 
I 


for adjudication by way of a suit, Section 7 of the Charitable and Religious 


Trusts Act is more appropriate provision of. law. 


Originating summons and also an application instituted in 
the matter of Sec. 7 of the Charitable and Religious Charitable 
Trusts Act. - i 
The material facts will appear from the judgment. 

S. Roy Choudhury, for the Applicants. E 
B. Das for the Respondent. 
The judgment of the Court was as follows— 


C. K. Mitter, J.:— This matter comes ap by way of an 
Originating Summons and also an application instituted in the 
matter of Section 7 of the Charitable and Religious Trusts 
Act XIV of.1920. It relates to the well-known charitable trust 
known as the Birla Education Trust. By the instrument of trust 
it was provided that two members of the Birla family shall 
always be trustees of this trust and the number of trustees was 
to be not less than three and ordinarily not more than five. 


T, an 
- - 


. e Originating summons and an ‘application in re: Original Side- Suit 
No. 1827 of 1950. 
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Civil The trustees now find it impossible, in view of the very large 

1056 aggrandisement of the trust funds and of the different schemes 

D EUM which are being adopted by them, to, manage its affairs by five 
Rameswardas ; 


Birla E ois. Persons only and they want to increase the number of trustees. 
Notice of the application was;served on the Advocate-General 

acu 'Géneral 
ol Wesi Bengal of West Bengal who appears herein by counsel and agrees that 
this is a fit case where the number of trustees ought to be 
increased On behalf of the Advocate General it is submitted 
that properly’ speaking section. 7: of the Charitable and Religious 
Trusts Act, does not sanction the increase in the number of 
the trustees by the Court. According to him, section 92 of the 
Code of Civil procedure is the more appropriate provision of 
law for such purpose. 


G. K. Mittes, eJ 


I 
Section 7 of the Charitable and Religious "Frusts Act 
provides: — 


r - Xi 


`“ Säve as hereinafter provided in this Act, any trustee 

of an express or constructive trust created or existirig for 

; a public. purpose. of a charitable or religious nature may 

apply by pétition: to the Court, within the local limits 

of whose jurisdiction any ‘substantial ‘part’ of the subject 

matter of the trust is situate, for the opinion, advice 

or direction of the court on any question affecting. the 

management or administration of the ‘trust’ property, 

and the court rt shal EE. rits opinign, | advice or direc- 
tion, as the case may be, therein; 


- 


4 t 


RIDEES A eel sri 
Provided that the court shall not be od to T such 
» opinion, advice. or. direction. on.any question which it,.con- 


siders to be a question not proper for summary disposal. ` 


ee t ^ Au. E e 7 
e. + am kapa ke E LEE wed x 3 ^ t. s 
A 


= ad 5 Ju | 


373) /Thez:Coust; ‘on: a. - petition under subsection 1, may, ; 
either giver its opinion, advice, or; direction. forthwith, -or fix. 
a date for' hearing of the’ petition, and may.direct,a, copy, thereof, ] 
PORC Uer "with;znotice of the; date-so fixed, -tonbe served, on auch, , 
ofthe persoris : interested tin -thetyust,-or to- be: published . for.: : 


LAN 


information? in such mannen u thinks fitz4 poaz gT ieu 


me 


sU Glut DIO ere S NNS Fea cvul] nnd] seb jac 3? (a 
The other sub-sections are "ot important. Section 92 of 
the*Code óP/Givil: Procedure provides y«— -5r mn pues) t e 


^ 
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: "In the case of any alleged breach of any express 
or constructive trust created for public purposes of a 
charitable or religious nature, or where the direction 
. of the court is deemed necessary for the administration 
of any such trust, the Advocate-General or two or more 
persons having interest in the trust and having obtained 
the consent in writing of the Advocate-General, may 


institute a suit, whether contentious or not, in the prin- 


cipal Civil Court of Original jurisdiction or. any other 
court empowered, in that behalf by the said Government 
within the.local limits of whose’ jurisdiction. the whole 
or any part of the'subject matter of the trust is situate 
to` obtain a decree— 


(a) removing any trustee; 
(b) appointing a new trustee; 
(c) vesting any property in the trustee; 


(d) directing accounts and inquiries. 


The other provisions are not material It is suggested on 
behalf of the Advocate-General of West Bengal that this is 
the more appropriate legal provision inasmuch as it envisages 
the appomument of new trustees and that in a suit filed under 
the provisions' of this section the court could appoint new or 
additional trustees, and that:section 7° of the Charitable and 
Religious Trusts Act does not- confer any power -on ‘the Court 
to appointa new trustee. “This contention is not without force. 


It was urged. on behalf of the petitioner that in a case 
where there is no dispute, a suit cannot’ be’ filed. The difh- 
culty, it is urged, would be ‘in finding two persons who would 
take the trouble of filing a suit wherein they -have nothing at 
stake. Possibly, the difficulty might be obviated if the Advo- 
cate-General were himself to file a suit against the trustees. 
I do not know why he shouid file such a suit. He could not 
certainly be: compelled. to.do.so. - In order .to- be satisfied. that 
suah- a. step was necessary, he: would -have to examine the 
detailed working of the trust in order to be able.to find out 
whether an increase in the number of trustees was really be 
useful for such a purpose. 
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Civil 
1956 . Moreever this is not the case of any breach of trust. The 
Lv first portion of. section. 92 of the C. P. Code has no applira- 
Rameswardas ; : ; 
Bula & os, tion. That being so the Court can only appoint new trustees 
v because a direction in that behalf is deemed necessary for the 


Advocate General "E y NN" : : 
of West Bengal administration of the trust. Applications for such .direction 


can be made under section 7 of the Charitable and Religious 
Trusts Act. The only difference between the two above 
mentioned statutory provisions is that.one mentions expressly 
the appointment of new trustees as a relief to be had, while 
the other is silent on the point. But the jurisdiction of the 
Court is exerciseable only for the proper management of the 
trust. When: there is no dispute which normally calls for 
adjudication by way of a suit, I am inclined to think that 
section 7 of the Charitable and Religious Trusts Act is the 
more appropriate provision of laws = - | 


G, K Mitter, J 


The question really arises out of the management of ihe 
trust and I see no reason why the court should, not exercise 
such a power under the Charitable and Religious Trusts Act— 
where the occasion requires it. 


The. directions, in answer to the pee altos are given 

as follows: — 
(1) The rules, regulations, powers and duties of the 
trustees and the objects as set out in the said trust 


deed and ‘memoranda dated respectively the 23rd. 


February, 1929, 10th October, 1936, 15th July, 1938 

oe and the resolutions ‘dated respectively the goth 
z July, 1949, 6th January, 1953 and 4th March, 1953 

- govern the administration of the saig Birla Educa- 

tion Trust. os 


- = 


- 


(2) The “properties, movable and immovable of- the said 

~ _ trust are governed by the tules and regulations’ and 
are subject to the powers and dutiés of the trustees 
. mentioned in the, said deed, memóranda and Tesolu- 
tions. s li 


w i r * € - 
- - || ra my Fr -= 
~ 


- 


(3) The number of trustees is to be increased to nine. 


- 


- 
` 


- 
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I am informed that at the present moment there are only 
four trustees and they want that the number of trustees to be 
increased to nine in order to be able to cope with the increasing 
work of the trust. The prayer certainly seems to me to be 
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Birla & os 


y 


Advocate General 


reasonable and I direct that the trustees be empowered to co-opt of West Bengal 


or appoint five more trustees to act along with them. 


The applicants will pay the costs of the Advocate-General 
such costs to be settled amicably between the Solicitors for the 
applicants and the Solicitor for the Advocate-General. 


P. D Himatsingka & Co.: Solicitors for the Applicants. 


N. C. Mitra : Solicitor for the Respondent. 


Trustees empowered to co-opt. 
S.K.R.C. 


APPELLATE CIVIL. 

; Before Mr. | Justice P.N Mookerjee ] 
and Mr. Justice P. K. Sakar 
BIMAL CHANDRA PATRA. . 
MAHADEB ADAK & ORS.* 


Hindu law—Dayabhaga—Paternal step. grandmother, if heir under. - 


The paternal step grand mother 1s no heir under the. Dayabhaga 


School of- Hindu law. 
- *3 ^ = -—- = Ya - ^ 


.Her' exclusion from -inheritance is foundced-on the text of verse, 8, 
Section 6, Chapter XI of the Dayabhaga. . 2. .  — 


he 


G. K Mutter, J. 


` 


>A peal from Appellate Decree- No 821 of 19507 against the decree’. 


of Sri K. C. Sen, Additional Sub-Tudge, 6th Court, 24;Parganas at- Aliporc . 


in T. Appeal No. 869.of 1949, dated 7th June, 1950, offering the decree 


of Sri S. C. Majumdar, Munsif, $rd Court, Diamond Harbour, dated: the- 


goth August, 1949. 
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Appeal by the Plaintiff. 


Suit for declaration of title to and recovery of possession . 
of the disputed property. 


The material facts will appear from the judgment. 


Asutosh Ganguly for the Appellant. 
Joy Gopal Ghosh for the Respondents. š 
The judgment of the`Çourt was as follows: 


P, N. Mookerjee, J.:—A simple but interesting ques- 
tion of succession under the Daya-bhaga School of Hindu Law 
arises for decision in the appeal. 


The relevant facts lie within a short compass. ‘They have 
either been admitted or proved and they stand as follows: — 


The plaintiff claiming to be the father’s sister’s son of one 
Jagannath Bera brought this suit for declaration of his title to 
and recovery of possession of the disputed property comprising 
some lands in Khatian Nos. 93 and g4 of Mouza Ghatugram in 
the Diamond Harbour sub-division of district 24-Parganas. These 
lands formed part of certain joint properties, belonging to five 
brothers Rakhal, Dharmadas, Gurudas, Nandalal and Maniklal : 
Bera. Dharmadas had, accordingly, 1/5th share in these lands 
along with a similar share in'the other lands; comprised in the 
joint properties. Dharmadas died, leaving a wife Khudubala, 
who was his second wife, and a son Panchanan and a daughter 
Murari Dassi by his first wife who had predeceased him. Pan- 
chanan died, leaving his widow Lakshmi- and son Jagannath. 
Panchanan also left two minor daughters, Urmila and Jhumur- 
bala, Lakshmi and. Jagannath are dead. Plaintiff is the son of 
Murari Dassi who was, as stated above, the sister.of Panchanan. 
The plaintiff, accordingly, claims to be entitled to the disputed 
property (which had come to Jagannath by succession’ from 
Dharmadas through Panchanan as Jagannath’s father’s sister’s 
son. Defendant No; 1 claims title to- the. said property under 
and by virtue, of an’ alléged Kobala’ purchase’ from Khudubala; 
Urmila and Jhumurbala who are respectively defendants Nos. 8, 
3 and 4. 
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e There were various disputes between the parties, but, 
eventually, the matter fell to be decided upon the right of the 
plaintiff as the father’s sister's son of Jagannath and the right 
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of Defendant No. 1 under the Kobala trom Khudubala, defen. Bimal Chandra 


dant No. 2, who was the second wife and the surviving widow 
of Dharmadas. Defendant No. i, although he alleged to have 


Patra 
Mahadeb 
Adak & ors 


taken the Kobala from Urmila and Jhumurbala also, did not P N. Mooker- 


set up any title through them, presumably because they could 
not claim and did not actually claim any title to the disputed 
property. Defendant No. i, claimed title through Khudubala 
upon the footing that Khudubala, being the paternal grand- 
mother, though the paternal step grandmother of Jagannath, 
was entitled to succeed to his properties in preference to the 
plaintiff who was his (Jagannath's) father's sister's son. 


The dispute between the parties, arising upon the rival 
claims of succession, as set out above, was decided against tbe 
Plaintiff by both the courts below upon the view that the pater- 
nal step grand mother was a preferential heir under the Daya- 
Bhaga or the Bengal School of Hindu Law, by which the parties 
to the suit were admittedly governed. ‘The propriety of this 
concurrent decision is challenged before us by the plaintiff who 
has filed this sescond appeal against the dismissal of his suit 
by the two courts below. 


It is clear upon the findings of the two courts below that, 
if the plaintiff succeeds in establishing that his claim of inheri- 
tance from Jagannath must prevail over Khudubala's right, he 
is entitled to succeed in this suit and to a reversal of the decrees 
of dismissal of two courts below. ‘The only point, therefore, 
that calls for decision in this appeal is as to who was the rightful 
heir of Jagannath. 


The point for decision appears to us to be quite a simple 
one although some complications have been introduced into its 
consideration by reference to certain cases and by a line of 
argument which has succeeded in the two cours below. 


The parties, as we have said above, are governed by the 
B$ngal or Daya-Bhaga School of Hindu Law. ‘Under that 
school the stepmother is no heir. That is an admitted position. 
The step-mother's exclusion from inheritancé is founded on 
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the text of verse 3, Section 6, s XI, of the Daya- "Bhega 
which runs às. follows: — i 


"Nór can it be pretended that the step mother, 

(step) grand mother and (step) great grand mother 
take their places at the funeral: repast, in consequence of 
(ancestors. being decified with their wives) for the terms 
"mother" (grand mother and great-grand-mothre) etc. (in 
such texts as the following) bear their original sense ol 
his own natural mother,’ ‘father’s natural mother,’ ‘and 
‘grand father’s natural: mother,’ and it is by those terms 
that they are described as taking their places at the 

| funeral repast. Thus it is said. “A mother. tastes with 
her husband .the; funeral. repast consisting of oblations 
to the manes; and the paternal grand mother with her 
husband: and the paternal.great-grand mother with hers’ 

. husband: and the..paternal great grand mother with 
., hers”. But the introduction of step-mothers and thé rest 
to a place at the periodical obsequies, -js expressly for- 
bidden. ‘Thus the sage declares: “whosoever die, whe- 
ther man or woman, without male issue for such person 


-. , Shall be performed funeral rites S to the individual 
.. ., but no periodical obsequies.” 


If, on de above verse, which is in similar terms as regards 
inter alia the step mother and the. paternal step-grand mother, 
and the, paternal step-grand “mother, the step-mother has: been 
excluded from inheritance; the paternal step grand mother 
would also be excluded." The paternal step grand mother can, 
on no conceivable principle, claim to be entitled to a different 
and better treatment in the matter of inheritance. We would, 
therefore, hold that the paternal step grand mother is no heir 
under the Dayabhaga or Bengal School of Hindu Law 


The courts below, in holding. the controry, replied princi- 


pally upon-the enumeration of Dyabhaga heirs in sastri Golap 


Chandra Sarkar's well-known treaties on. Hindu Law and what 
impressed. them most and moulded their ultimate decision in 


favour of the paternal stép grandmother’s right of inheritance 


under the. Dayabhaga. School of Hindu Law'was the fact tifat, 
although;: while. mentioning the mother as an heir the:learned 


. Author expressly excepts.the step mother ànd refers to. her 


- 


, exclusion from inheritance, no such, exception 


inheritance is based direct] 


necessary for our present purpose ‘to-prolong this discussion as 


| is made or 
mentioned in the case bf tke“ paternal grandmother. The 
courts below, however, entirely overlookéd that, according to 
the learned. Author himself, the step-mother’s exclusion - from 
y on the text, quoted above, and, 
if that be so, the paternal step-grandmother's exclusion would 
follow almost as a matter of course: and such exclusion cannot 
be resisted. We do not, therefore, think that Sastri Golap 
Chandra's book is of any real assistance to the respondent 
whcse. claim through the paternal step grandmother succeeded 
in the two courts below. p , 

Before the lower appellate courts and also before the trial 
court, reference was made to certain decisions, expressly holding 
that the step-mother or the step-grandmother: was not entitled 
to succeed. These cases were distinguished by the courts below 
upon the view that they related to cases of succession under the 
Mitakshara School of Hindu Law or under. schools other -than 
the Dayabhaga School. It is true that those were- cases, arising 
under the other Schools; bnt, as we shown above, the position 
is in no, way different in'the Dayabhaga. It is, however, un- 
in our view, the express text, referred to above, is enough io 
exclude the paternal. step grandmother from succession under 
the Daya-bhaga School of Hindu Law. 

We ‘hold, therefore, that the Courts below were in error 
in accepting the defence case that Khulubàla as the paternal 
step-grand ‘mother of ‘Jagannath had a preferential claim of 
inheritance over the plaintiff's claim as Jagannath's sister's son. 
There is no dispute that, if the "paternal :step grand mother 
Khudubala is excluded from succession, the plaintiff would be 
the nearest heir to Jagannath as he. is his (Jagannath's father's 


Sisters son. The plaintiffs title, therefore, must prevail. 


In the. above view; we allow this appeal, ‘set aside the 
decisions of the two courts below. and decree the plaintiff's suit. 
In the. circumstances of -this case, we would direct the 
parties to bear their own costs in this:court and also in the 
court of appeal below. The plaintiff, however, will be entitled 


to his costs from the.contesting.defendant.No. 1 in the trial 
R.N.C. 


- es - ^ -— 
P. K. Sarkar, J. 327. - oe e 3 
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ORIGINAL CIVIL 
Before Mr. Justice G. K. Mitter. 
KISSENLAL DAGA & ORS. 


V. 
SREELAL DAGA & ORS.* 


Hindu Law-—-Mitakshara joint famiy—Managing member entering into 
partnership with strangers—Other members if ipso facto partners— 
Rights of other members as against the manager or Karta. 


Where a Tees member of a joint family enters into a partnership 
with a stranger, the other members of the family do not “ipso facto’ 
become partners in the business so as to clothe them with all the nghi» 
and obligations of a partner as defined by the Indian Partnership Act 
In such a case, the family as a unit does not become a partner, but only 
such of its members as in fact enter into a confractual relation with the 
Stanger; the partnership will be governed by the Act. 


~- . P. K. P. S. Pichappa Chettiar & ors. v, Chockalingam Pillai 
& ors.(1) referred to. 


. In the management of the business the other members of the 


family have no part : they cannot, for example, sue for a dissolution, 
The position cannot be higher than that of sub-partners though they 
will be entitled to call upon their member or members who entered 
into the contract of partnership to account for the profits earned by 
them from the partnership and to share in such profits. 


Grande Gangayya v. Grande Venkataramiah & ors. (2) refer- 
red to. i l 


Normally, therefore, the only nght the individual member can have 
is only against the Karta and'hc is only entitled to share in the profits 
of the partnership when the same are declared after accounting; but 
when the Karta throws joint family assets into-the partnership stock, therc 
is no reason for holding that the individual members thereby lose their 
rights in the property to such ean extent that they can take no steps 
for realisation of their share in the assets which might be allotted to 
the Karta on the dissolution. of the firm i 


While an individual cannot be in a better position than that of a 
subpaitner, it will not be equitable at the same time to let members stand 
by hopelessly if the manager makes a pictence that they are not entitled 
to anything because there has been no accounting and no profits distri- 
buted. In a proper case the claims of justice would require that the 
manager ‘should be compelled'to sue for dissolution and realise the share 
of the joint family after the affairs of the partnership have been wound up. 


“On the facts of the present case it was held that the justice 
of the case required that a receiver should be appointed over the share 
and interest of the manager (Defendant No. 1), so that necessary. action 
might pu taken by appropriate proceedings to get in what might be 
due to him. 


* Original side Suit No, 1808 of 1955. 


(1) (1982) A.LR. (P.C.) 192; 88 C. W.N. 1185 (P.C.) 
(3) (1917) LL.R. 41 Mad. 444. “°° 
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e Suit for partition & for various declaration, accounts & 
enquiries. 


Ihe material facts will appear from ET judgment— 
S$. Roy and B. N. Sen for the Plaintiffs. 
S. K. Datta for the Defendants Nos. 1 to 6. 
S. N. Ghosh for the Defendant No. 8. 
A. P. Chaudhry for the Defendant No. 9. 


. Ihe judgment of the court was follows. 





G. K. Mitter, J.:—This suit is principally one for parti- 
tion, although incidentally several declarations accounts and 
enquiries have been asked for. 


The facts are as follows: 


One Balkissendas Daga died intestate many years ago 
leaving him surviving five sons, viz., Motilal, Sohonlal, Sreelal, 
Anantlal and Chunilal. The sons were members of a joint 
Hindu family of the Mitakshara School and plied the family 
business so successfully that they were able to add considerably 
to the joint estate. The joint family carried on business under 
the name and style of Harsukhdas Balkissendas. There is 
some difference among the partie$ as to whether it was 
Balkissendas Daga who first carried on business under that name 
and style or whether it was Motilal Daga who did so, but that 
is immateria] for the purpose of this suit. On the 15th Sep- 
tember, 1933 there was a partition between the said five sons 
of Balkissendas Daga whereby the immoveable and moveable 
properties left behind by their father were divided. After the 
partition, however, the business of Harsukhdas Balkissendas 
was continued no longer as a joint family business but as a 
partnership venture with the same assets and properties which 
the five partners had before the partition. 

e 

Sreelal Daga, the defendant No. 1 herein, married twice. 

By his first wife, he has a son born by the name Kissenlal Daga, 
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the first plaintiff herein, and by his second wife, who is ngw 
living and’ is defendant No. 7 in this suit, he has five sons, 
being defendants Nos. 2 to 6. There is no dispute that the 
defendant Sreelal Daga represents his branch of the family in 
the partnership firm of Harsukhdas Balkissendas. Four out of 
the five brothers, i.e., with, the exception of Sohonlal Daga, 
started another partnership firm by the name of Gopal Lal 
Daga & Co. in which the defendant No. 1 has. 1/4th share in 
the profits and assets. The defendants Nos. 8 and 9 herein. are 
the firms of Harsukhdas Balkissendas and Gopal'Lal Daga & Co. 


There appears to have.been some dispute between the 
plaintiff No. 1 and his step brothers with the result that there 
was a partial partition between tbe plaintiff No. 1 and his sons 
on one side and the plaintiff's father Sreelal Daga and his sons 
by the second wife on the other. This partition took place in 
February, 1953. The plaintiff No. 1 received from time to time 
diverse sums of money from the firm of Harsukhdas Balkissendas 
out of the share of the profits receivable by his father Sreelal 
Daga. Such payments were however stopped after some time- 
and possibly this has led to the filing of this suit. The defen- 
dant No. 1 carried on a joint family business under the name 
and style of Makhan & Co., as also under the nama and style 
of Narsingh & Co. but these two business, it is admitted on 
all hands, have been carried on at a loss and really does not 
not augmentthe joint family of the plaintiffs and the defen- 
dant No. 1. 


The plaintiff's averrhent in the plaint is that as a result 
of the deed of partition executed in February, 1953, he became 
entitled to a 1/7th share in the 1/5th share of the defendant 
No. 1 representing.the joint family in the partnership firm of 
Harsukhdas Balkissendas and that he has a like share in the 
1/4th share of the partnership firm carritd on under the name 
and style of Gopilal Daga & Co. The complaint made in the 
plaint is that the defendant No. 1 has refused to furnish the 


plaintiff No. 1 with copies of the accounts of the said two firms, 


and although the father has received diverse sums of money 
from the different businesses, he has not paid the plaintiff any- 
thing whatsoever. No relief is claimed by the plaintiffs against 
defendants Nos. 8 and. 9 and the prayers which are’ manifold 
include declarations to the effect that -the plaintiffs are entitled 
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to a 1 / 7th ‘share i the 1 / 5th. share of the parties mentioned Civil 
“above in the business of Harsukhdas Balkissendas, that the 1956 
Plaintiffs are. also ‘entitled to a 1/7th share in the 1/4th share RE 

of ‘the ‘parties in the ‘business of Gopal Lal Daga & Co., that sea rr ee 
they are entitled to à 1/7th share. in the business .of Makhanala ve 

& Co. ‘and Narsingh & Co, Partition ds claimed. of (a) the said ua 
1/5th-share’ of the parties in the business of. Harsukhdas Balkis- — 
sendas and/or assets Or proporties, thereof, (b) the 1] 4th share GK. Mutter, J, 
of thé parties or of the defendant No. 1,in the business of Gopal 

Lal Daga & Co. (c) the businesses of Makhan &;Co., and Nar- 

singh’ & Co., alternatively, the plaintiffs ask for, dissolution, of 


the firms of Makhàn '& Co. and Narsingh: .& Co; all necessary 





: t $ $ a > aS E "E : i in 
accounts, enquiries and directions. - ,, x 
* Ania e SMG a Me ies 1 4 n a t ' ' kit 


- ` Defendants Nos..1 to 6 have putíin a joint Written-state- 
ment. wherein they deny that Balkissendas Daga carried on 
business under the name and. style of Harsukhdas- Balkissendas. 
They: state that the defendant No.-i had a 1/4th share in the 
firm of Gopal “Lal”  Daga & “Co. &' ‘that the 
plaintiffs are’ entitled to a l/Tth share in' the. sald 1/4th 
share. Their case is that the said business suffered heavy 
losses’ the total ‘ whereof exceeds , Rs. 2 lakhs. Further 
they say that-no business was carried on after 1951. -Losses are 
also alleged to have been suffered iv. Makhan & Co. As regards 
the firm of Harsukhdas Balkissendas, it is stated that after the 
death of Balkissendas Daga, Motilal Daga started the said busi- 
ness as the karta of a joint Hindu family constituting of himself 
and his four brothers, that after- partition between the five 
brothers, the business was carried ‘on-as a-pastnesship business 
and that the defendant No. 1 has a- 1/5th share in the said part- 
nership firm of Harsukhdas .Balkissendas. -It is admitted that 
the plaintiffs have '1/7th share in-the said 1/5th-share of the 
defendant No. 1, As’ regards the profits of the said business, 
- it is stated that accounts were adjusted.upto the Dewali, Sambat 
year 2008 corresponding to October, 1951 when-a sum approxi- 
mating Rs. 34,000/- was found due.to the defendant No. 1 in 
his share of profits. It is stated that tbe accounts for the sub- 
.sequent years have not been adjusted, that a sum. of Rs. 1,500/- 
„was withdrawn by the defendant No. 1.between the yth Feb- 
'e ruary, 1953 and July, 1954 and, that during this period Har- 
'sukhdas, Balkissendas | paid to. the, | plaintiff No. 1 about 
“Rs, 8,000/- at the direction of his father. A sum of Rs. 2,500/- 
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only is alleged to "Baa been drawn by the defendant No. : 
from Harsukhdas. Balkissendas between August, 1954 and the 
date of the filing of the written statement. It is stated further 
that the partnership firm of Harsukhdas Balkissendas has 
acquired considerable good will and sentimental value to the 
partners and that it was expressly agreed by the deed of parti- 
tion and release dated the 7th February, 1953 that the firms 
of Harsukhdas Balkissendas and Gopal Lal Daga & Co. would 
continue as before and should not in any manner be affected 
by the said deed. A statement is made that the share of assets 
of the defendant No. 1 in the said partnership business of 
Harsukbdas Balkissendas cannot be ascertained and taken out 
without dissolving the said firm. This may be true so far the 
Capital is concerned but I cannot quite see how it can be true 
as regards the profits. It is also stated that the plaintiff No 1 
was only entitled to a 1/8th share of the 1/xth share of the 
defendant No. 1 in the firm of, Harsukhdas Balkissendas, but in 
order that the plaintiff No. 1 would not be entitled to disturb 
the firm of Harsukhdas Balkissendas, he was given a larger share, 
i.e. a share larger that what was due to him and this is how 
the 1/7th share came to be mentioned in the partition deed. | 
With regard to the accounts, it is stated that the defendant 
No. 1 bad given inspection of the accounts kept by him of 
Makhan & Co. and Narsingh & Co. and was still ready and 
wiling to give inspection thereof. It is submitted that the 
suit against the defendants, Nos. 8 and 9 is misconceived and 
ought to be dismissed. 


The defendants Nos. 8 and 9 have filed separate written 
statements. Defendant No. 8 states that Motilal Daga, the 
eldest son of Bilkissendas Daga, the then karta of the joint 
family, after the death of the father, started a joint family 
business under the name of Harsukhdas Balkissendas and that 
business in the same name and style was carried on after the 
partition between the brothers, that although three out of the 
five brothers, ie. the sons of Balkissendas Daga, are dead the 
business is still being carried on by sons under the same name 
and style'and that the partners of the defendant Harsukhdas 
Balkissendas are unwilling either to discontinue the business of 


to wind up the same. It is admitted that the plaintiffs have. 


no share in the firm of Harsukhdas Balkissendas and are not? 


entitled to any disclosure, either- directly or indirectly, of the 
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properties.of the defendant or of the:accounts of ‘the defendant. 


* The written statement of:Gapal:LalDaga .is: still more'brief 
and it is stated: therein that :the. business:has ‘suffered .a'loss of 
Rs. 2 lakhs and is being wound up since 1953.- 


‘The documents disclosed are indeed few and consist of three 
letters and three original deeds of partition -and ‘partnership. 
The letters are as follows: $ sat we om = 


On the 24th September, 1954, the solicitors for the plain- 
_ tiffs, wrote to Sreelal Daga calling upon him to render true and 
faichful account of three business, viz., Harsukhdas Balkissendas, 
Gopal & Co. and Makhan & Co. A charge was made that 
inspite of request, no information had been.supplied to the 
plaintiff No. 1, that he was not allowed to look into the:accounts, 
and nothing had been paid to him on account of his share in 
the profits: A reply to this came from the .defendant No. 1 
on the 20th October, 1954. The plaintiff's shares in the busi- 
nesses of Harsukhdas Balkisendas and Topal & Co. were 
admitted but it was stated that so far as these two businesses 
were concerned, the plaintiff's right being that of a sub-partner 
he could not claim either directly or indirectly, any right of 
inspection of books of account. It was: claimed that his right 
was only to enjoy the 1/7th share of the profits and loss when 
the «ame were ascertained. It is evident that although couched 
in seemingly affectionate terms,'the letter was one drafted bv a 
lawyer. It was further stated that the writer was not respon- 
sible for arranging for inspection of the ‘books of account of 
the businesses and that the other par[ners would not ‘agree to 
any such course even if the writer was willing. On the 27th 
April 1955, the plaintiff's solicitor called upon Sreelal Daga to 
get in the assets of the partnership firms of Harsukhdas. Dalkis- 
sendas Gopal Lal Daga & Co. and Makhan & Co. and forthwith 
pay over to his client his share of the amounts which will be 
found due to him. 


r 


The deed of partition and release: between the plaintiff 
No. 1 and the deferidant No. 1 executed on the 7th February, 
1953 recites that Balkissendas Daga used to carry on a flourish- 
ing joint family business as banker, mine-owner, and general 
merchant, and acquired considerable properties, moveable and 
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immoyeable-that: he died. intestate: leaving him ‘surviving: five, 
sons who carried on the business under the same name and style, 
that onor about ithe i35thtSeptember, : 19393 there was a partition 


ts 


e 


‘of the joint;fámily:propérties; that: the business, however, con- ' 


tinued joint, that Sreelal Daga had been in: separate : possession 
and enjoyment of all the properties obtained on partition with 
Bis brothers andothat:the properties, described. and :set: out ‘in 


“schedulé A: to:the deed:had been owned, poss&sed and enjoyed. > 


by Sreelal Daga and his son as joint family property, that on 
account of misunderstanding between the sons of Sreelal Daga, 
it was.not possible for. all of them to live together amicably and 
in order-to.prévent further .dissensions: and. misunderstanding 
the deed: of. .reléase! wds;-exécuted. The: deed: goes on to state 


that the jewellery, cashsand other movable properties belonging l 


to theij joint family had: alreddy: been divided and that in respect 
of therbusinessi of; Harsukhdas- Balkissendas the. plaintiffs had 
1/7th: ofthe said -1/5th share in the assets and profits of the 
said frm; and a.similar share:in 1/4th of the business carried 


on under the name:and style, of. Gopal & Co. "Lhe.déed recites. 


that “tehad beer agreed. to.by and:between the parties' that all. 


the said :three business; viz., Harsukhdas Balkissendas, Gopal. & 
Co., and. Makhan & €o/:should not in any manner be, affected 
by the deed ofispartition..but should be carried. on as before 
the party -of thé first. part, s.e. the: plaintiffs, being entitled 
to receive their, proportionate;1/7th share of: the. profits and 
income received by the joint. family from the said business. The 
deed.also makes it clear that as from the date, of the execution, 
thereof;.1the plaintiffs: were divided from the defendant No. 1 


and his sons: by the second wife and were.no longer to be con-, >, 


sidered “as, members: ofthe: sgid joint family. of the defendant 
and hisvother sons. : Schedule A to the deed: sets forth the pro- 


perties which’ formed the joint family. properties of the parties 


and schedule’ B..mentioned those which were, allotted to~; the 
plaintiffs. on partition: schedule C'recites:the properties allotted 
to the defendant No. x and his sons by the second wife. 


4 


The two documents of partnership which have been exhi- 


bited*' herein are dated the ist January, 1955 and ist January, 
1956; both of these were éxecuted after the institution of this 
suit. 'l'hey are couched practically in the same language and 
to all intents and. purposes are identical except. with regard to 
the date. The:first document recites.that there had been an 


^ 
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indenture of partnership between the parties óm the 15th Sep- Civil _ 
tember, 1953, that the partnership had been reconstituted from 1956 " 
tinfe’.to time on the death of ‘several partüers, the period of | ~~~ 
partnership was to be for one -year only: ending on the gist - wg on. 


December, 1955 ‘and was to continue on termi and conditions: ' Sree! lore 
to be agreed upon à new by the parties 'after the lapse of the?^*: om 
said -period: "The accounting of the ‘partnership was to take 
place on the Dewali Day and profits and losses-were to be ascet- 
tained in the shares given in-clause g of:the said deed. The 
books of account of the different businesses were to be open for 
inspection by all the parties or-their authorised representatives ` 
at all reasonable hours, that the’ partnership- was ‘not ‘to’ stand 
dissolved ón the déath or retirement'of any of’ the parties but 
was to continue to be carried: on' under the same narhe or style 
by the surviving or remaining partners along with the widow 
or male heir or heirs of the deceased partner subject to: such 
terms and conditions as might be agreed upon amongst them 
and the surviving or remaining partners. Although both the 
documents show that accouriting was : ‘to’ take place on the 
Dewali Day of each year ‘there is no explanation in this case `- 
as to why no accounting has taken’ place’ after thé’ year 1951 

as mentioned in the written statemént of the defendants! to 6:*: 
Further these documents: show’ that the partners had a right to: 
authorise'a third party to look into accounts of the firm and 

if the defendant No. 1 ‘was so minded: he could éasily have put ` 
the plaintiff No. 1 in a position | to inspect the ‘books of account 
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(3) Axe the plaintiffs entitled to a decree for partition 
of the 1/5th share in the firms of Harsukdas Balkis- 
sendas and 1/4th share in Gopal Lal Daga in parti- 
cular, in the absence of’ individual ‘panne oF the 
said two firms? | 
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n2 Te | what. relief is HAE piaintif engieled? WU ange. didus 

The substantial ‘peli. in dipu bea the parties, is e. 
whether the plaintiffs have any right with respect -to-the pro- . 
perties of the firm of, Harsukdas, Balkissendas jand -Gppal Lal. z. 
Daga.& Co.,.the other- points being only subsidiary.ones.. The 
real opposition to the plaintiffs claim came-not from defendant ` 
No. 1 but-from defendants Nos. 8 and g. My.attention was 
drawn to various sections of the,'Partnership Act. 1932, for 
showing that persons, other. than partners have, no, right -in . 
partnership in-the matter of asking for accounts or for disso 
lution. It was contended that sec. 29 of the Act was-the only 
provision which conferred certain rights on transferees from a 
partner. It was urged that dissolution. of a firm was governed 
by Chapter VI of the Partnership Act embracing sections 39 to 44 
which did not provide ton any- relief. to one who was; not -a- 
partner. . E x M t | 


i 


bd - 


. In my opinion ‘the. rights of persons in: the plaintiff's 
position are not to-be-adjudged merely on a construction. of the- -- 
different sections: of -Partnership - Act.- -It is true,that,-when- a -- 
karta- of a-joint Hindu family enters into agreement. of: partner- 
ship. with outsiders, each- individual; member .of thesfamily does, . 
not become a partner-of the firm and is not entitled:to enforce - 
the rights of partners... Normally the only right such:a«person- : 
can have is against the karta and he is onlv entitled: to, share. . 
in the profits of the partnership when.the same are declared - 
after accounting. But I find no justification for the-contention: . 
that such persons must content themselves merely by watching 
or even when the karta throws joint family assets into the part- 
nership stock. If the partnership assets consist of joint family 
properties brought in by the karta I see no reason for holding 
that the individual members thereby lose their rights.in the 
property to such an extent that they can take no steps for the 
realisation of their share in the assets which might be allotted 
to the karta on the dissolution of the firm. If this were so the 
karta could, with the connivance of his partners. easily deprive 
the individual-members of the joint family from the benefit of 
the partnership indefinitely. The karta might go on drawing 
from the partnership funds without the knowledge of his 
co-parceners and baffle their demands for participation in the 
profits of the firm by the plea that no accounting had taken 


A 


A 
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place.. This would indéedrenden :thé<co:parceners ‘utterly: help: 
less-and unless. bound; by: authority: L:would refuse to- acquiesce 
int the proposition cthate. theslaw :didiinotzprovide a? remedy lfor 
such:an:eVilicontingencys The:situation before mæis I 
similar to: thes hypothétical: Casei mentioned above: (E. 
BEP aibi Mi. We iga Gru d SIUS EC Ales EE LS ia 

-Dealing with ‘partnérships: entered into! byialckarta: swith 
othérs: the learned ;commentators: óf- Mayner on i Hindu - ‘Law, 
13th Edition, state at page: 586, that: “SWhereta! managing’ mem- 
ber‘of! æ joint family: enters: into: a: partnership witha stranger 
the other members of: the family:doinot ipso facto become 
partners.'in the business :so: as: to: clothe .them» with: alh the 
rights. and obligations (f. ;a. partner: as defined by the: Indian 
Partnership Act. In such a case, the family.as«a mnit does not 
become.a partner, but; only.such of its memberscas in fact: enter 
into a'contractua] relation with :the stranger; the partnership 
will be govened by the Act." ‘This passáge which occurs also 
in. the oth Edition of-thesbook was: quoted with!approval by 
the Judicial Committeé. of .the Privy Council iniiP;cK. P. S. 
Pichappe Chettiar & ors. v: €hokalingam Pillai dr: ors:(1) The 
said. learned commentators go on :to.add "In 'the. management 
of the business the other members of the family -have no part; 
they cannot, for example, sue for a dissolution.: : Their position 
cannot be higher than that ‘of.:subpartners ‘though: they will 
he entitled to call upon their managing member or. members ‘who 
entered into the contract of partnership to account forthe profits 
earned by them from the: partnership andto share. in such 
profits." “This; in substance, is a quotation from:the judgment 
of the. Madras High Court in Grande: Gangayya:.v. : Grande 
Venkataramiah: dr ors.(2) which seems to ‘be the- only. direct 
E oe on ene ‘point MI me v». 

"E 

In Gunes "em the plaintiff apellant and fhe: deie 
dants respondents ' to 4 were members of an undivided Hindu 
family and the first defendant, as manager; :had entered-into-a 
partnership with the third defendant, a stranger, for the purpose 
of carrying on a trade. Subsequently, the, plaintiff and: defen- 
dants, Nos: 1 to 4 became divided, andr effected an actual parti- 


a Ae 


PF ropeny, invested in the hn pane with the third defendant 


Xu AET ET os 1 
(1) [1992] A. LR., P.C. x x CWN aide. PC). 
(2) [19:5] LLR. 41 Mad. 454 o Worst Qd) uu , 
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was, not. divided.. The. plaintiff .broüght.a suit. to-. recover his 
share. in the trade praying:for a dissolution:of the! partnership 
and ian. account; . (The: suit was’ dismissed: by. the ‘lower :Cotfrt 
and. on appeal to thé ‘High Court there. wasisa :difference ‘of 
opinion between-Spencer. and: Philips, .] J.. with: the: result that 
the Letters Patent Appeal was heard by three Judges. The 
judgment. ofthis latter ‘bench: was.delivered by .Kumaraswami 
Sastriyar J: His Lordship referred to the.provisions of the Indian 
ment: of: this. latter: bench’ was:delivered?by Kumaraswami Sas- 
triyar J: -His Lordship referred. to: the provisions of. the: Indian 
Contract Act on partnership and observed that.:a-partner: like 
the plaintiff “cannot bevin a_better. position :than'a sub-partner, 
and it! is settled law:that:he -hasino right-to ask: for dissolution 
of partnership or the taking of partnership accounts, there. being 
no contráct'or.privity except between him and the partner with 
whom.he is a sub-partner." Hisy,ordship went on to: add that 
itis no doubt true that: as bétween members of the: univided 
family and; the co-parcener who enters into a contract of. part- 
nership for ‘the benefit of the family they will. be! entitled -to 
call upon him to account for profits earned by him from the 
partnership and to share in such profits but this will not place 
them in.any position of direct contractual relationship with the' 
other partners of the firm > Nor‘would the fact.that the entire 
assets of the joint familycmightobe available .to, the «creditors. 
of the firm:make any difference. The position':of the plaintiff 
in the present case cannot. be higher than that of a sub-partner. 
The managing member of an undivided family though he has 
the power of representing:the interests of. the other members is 
not their agent:in«the’ strict sense of the term so as:to clothe 
the other members: of the family with all the rights of principals 
in respect of contracts entered into bv their agent.. His position 
is, as pointed out by their Lordships of he Privy Council in 
Annamalai, Cheity v. Murugasa Chetty and another(1), more 
analdgous to that of a trustess.". ‘Phe crucial passage occurring 
at page! 457. of the‘report reads as.followsi —:! <: Fur IEEE 
Tay “When ‘there has been a’ partition: between the mem: 
° ` bers of a joint family | all’ that the divided’ co“parcener 
ihi can do, is to call upon” tht managing members or co- 
'' "^ parcener gartnér of the"firin to get in "the'assets which 
i" would be due to him' ag partner'by proper proteéding’ 


against his partners and divide it between them in the 
ee ee E ar re L d. s 


(1) (1903) L.R. 30 J.A. 220 P uu iE CA 
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:4 proportion of their shares in’ ‘the? ‘joint property:”’ If ‘he 
z . 4 refused or neglects to do so their ‘remedy’ ‘ig to -treat the 


“ci! «t interest of -theco:pdteeher%in: thé firm: as ‘joint family 


nt. assets and to sue for: partition.” In such‘a suit’ the asséts 
" ^» cam be realised by: the appointment of d receiver who as 
e "representing the- partner co-parcener, can, by appropriate 
E ' proceedings; ‘get in: what: pe be- due to him.” « ~ 


-~ 


À passage of similar ‘import. occurs in / Mulla's Hindu Taw 
Lith Edition at pages 275 and 276 | ‘where... the, learned, com- 
mentatórg. states that "On a partition between, the members, of, a 
joint, family of which the manager is a partner with a stranger, 
the manager is bound to realise his share of the partnership 
assets for the benefit of the, family, and for distribution among 
the members thereof." This is substantially taken from the 
judgment in Gangayya's case(1). ,But the learned commentators 
adds, “But. this, it is conceived he cannot do, until the term 
of ‘the partnership has expired.” "No authority is ' quoted in 
support .of this last proposition and ‘with great respect, I feel 
myself unable to accept this qualifying statement, as I.am of 
the view that an individual member cannot be in a 
better position, than that of a sub-partner one must not lose 
sight of the fact that it will ‘hardly be equitable to let, indivi- 
dual members stand by hopelessly if the manager makes à 
pretence that they are not entitled to anvthing because there 
has been no accountine of the partnership affairs for several 
tears and mo profits distributed. _If the partnership is one for 
an inordinate length of time is it to be suggested that individual 
members of a joint family, whose. karta. has entered into a 
partnership, probablv without the concurrence of. or against 
the wishes of some of, the co-parceners, “would completely lose 
all benefit of the usufrict of the joint family properties thrown 
into the partnership stock? I venture to say that if such a state 
of affairs is brought about the claims of, justice would require 
that the manager should be compelled to sue for dissolution 
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and realise the share of the joint family after the affairs of the , 


partnership have been wound up. 
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Other cases which were deas at ‘the bar are, fealty: of no 
help. In P. K. P. S. Pichappe Chattier & Ors: v. Chokalingam 
Pillai & Ors.(2) which was cited on behalf of the defendants, 
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their lordships, referred, with approval to the statement: of law 
in: . Mayne's: Hindu..Law; which I.thave- «already cited...;‘The case 
of; Gowa, Petha: x.. N. H:,Moos(r). was, also -eited ‚as an. authority? 
for the proposition. that by. the: appointment ofa: receiver one 
cannot do; indirectly what rthe; law..does not'allowchim to do 
directly, ie. if one isnot.entitled -to,file.a suit for.dissolution 
of the partnership himself he cannot. do, so by. getting«a receiver 
appointed. . The Patna case is one which deals with the rights 
ofan assignee ôf a share in à partrieiship. The assignee obtained 
a’ decree"! , against, thé: ‘partnership ‘and bad a receiver Appoitited 
in ‘the ‘Bombay’ High ‘Court.”’This redéiver filed, a suit in the 
Dhanbad ` ‘Court claiming accounts ‘from the appellant Gowa 
Petha who was alleged to be a co-partnet of the assignor. In 
discussing’ thé rights of such an assignee Fazl Ali, r observed: — 


TING alithority has been placed before’ us’ to warrant 
the proposition that a receiver appointed at the instance 
| of an assignee dn circumstances such /as those of tlie 
present Càse, is entitled to sue- for accounts where the 
7 assignee himself cannot do 80." | mE ~~ s E 
' Thè observations" of the. 'Supréme Court in Firm Bhagat 
Ram Mohanlal ; V. Commissioner of Excess Profit Tax, Nagpuv(s) 
do not advance the matter any further. Rel - 
With, regard to the frame of the suit it is clear that the 
defendants 8 and 9 äre not necessary parties. A sub-partner can 
have no demand against the partnership and is not entitled to 
any relief i in à suit against the partnership. , For this a reference 
may be made to ‘Lindley on,Partritrship 11th Edition pages 69 
and 70. 'As' ‘the’ suit’ against the partnershio is incompeterit 
I need not consider the further: ‘question, namely, whether all 
the partners of the partnership | fi iyms, i.e. . defendiinisi 8 and: 9 
should have been made parties: | 
"Tt is not disputed that the plaintiffs are entitled Lo 1 /7th 
of the share of Srilal Daga representing his branch of the family 
‘who: has’ 1/5th share: of -Harsookdas Balkissendas and "den 
“share in “Sopal Lall Daga Coca TOE d 


z r = jw 


E MS 1 Cb Ly AE : is in j E " “1 
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"^ pf the. defendants 8 and g had merely contented. themselves 
by arguing’ that: the ‘suit as against them: was incompetent and 
xs ‘stich Ought ’to be dismissed against: them ‘I should have done 
so’ awarding’them ‘the costs of the’ suit.--But~as things have 
turned 'out^I-think they “have - diserititled 'themstlves, by their 
condüct,'to'the award ‘of the costs of the -suit-! The real battle 
on behalf ‘of the ‘deftndant- No. 1 ‘Srilal?Daga’ ‘was taken up -by 
counsel! for: thé defendants ‘8 ‘and: 9; who "notuonly urged that 
the ‘suit ‘as ‘against them was incompetent but ‘raised all manner 
of ‘contentions to thwart the plaintiff. - I:haye a strong suspicion 
that” the fáiluré to:adjust the’ account. ofthe spartnership for 


` sévetal years past 1 has-been’ deliberate: with the: object of depriv- 


ing the plaintiffs í of any: benefit thereof. The dééds of ‘1955 and 
igna show that. ‘accounts were -to/be made ‘upton the Dewali 
day of each: year! "The partnership :between-tthe partners of 
Harsookdas Balkissendas was renewed year after year and no 
valid reason has. bééh shown-why-»the:accounts of the. different 
partnerships had not been made up. The plaintiffs were paid 


Rs. 450/- a nionth'out öf the shateof-the profit by thé defendant 


Harsookhdas Balkissendas upto -1959'cat the request of the 
defendant Srilal Daga. It is not suggested that there has been 
a completé lack óf profits: ‘after that date. - The -motive of the 
contesting defendants is quite aparent, i.e. to strangle the plain- 
tiffs. The justice of the case requires that a receiver should 
be RU Es over the share and interest of Srilal Daga repre- 
senting ‘his’ branch of family in the firm of Harsookdas Balkis- 
sendas so that necessary action may be taken by appropriate 
proceedings to get in what may be due.to Srilal Daga. The 
answers to the issues are as follows: — 


Issue r:—The defendants 8 and g are not necessary or 
proper parties to this suit and the suit as against them will be 
dismissed. l 


Issue 2 —1 do not hold that the suit is bad for misjoinder 
of parties or causes of action. 


Issue 3:— Tbe defendants 8 and 9 not being necessary 


parties the absence of individual partners of the said firms 


does not vitiate this suit. 
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Civil. * Issue 4 :— here will be a declaration that the plaintiffs 
1056 are entitled to 1/7th share in the 1/5th share of the defendant 
ve No. 1 in the said business of Harsookdas Balkissendas carried 


Sir en on at 32, Burtolla Street, Calcutta as well as in the assets and 
Sica Dua properties.thereof, a similar declaration that the plaintiffs are 
BR entitled to 1/7th share in the 1/4th share of the defendant 
G K. Mute, J. No, 1 in the business of Gopal Lall Daga '& Co., a. declaration 
that the plaintiffs are entitled to 1/7th share in the business 
of Makhan & Co. and Nursing &.Co., partition of the share 
in the assets and properties of the defendant No. 1 in the 
business of Harsookdas Balkissendas and Gopal Lall Daga & Co. 
and partition of the business of Makhan & Co. and Nursing Co. 
as also of the assets and properties thereof. The plaintiffs will 
be entitled to costs as against the defendant No. 1, Srilal Daga. 
The other defendants will pay and -bear their own costs. 


4 R. M. Kar;Solicitor for the Plaintiffs. 


Mukherjee “and -Biswas: Solicitors for the Defendants 
Nos. 1 to 6 and 8. 


G. K. Basu: Solicitor for the. Defendent No. 9. 


- 


-Suit decreed, 
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APPELLATE CIVIL . a 
Before Mr. Justice P. N. Mookerjee, 
` and Mr, Justice Reny pada Mukherjee 7 
| SEWKISSENDAS BHATTER & ORS. s 


? Netz MEE 5 
~ ee » eptember 3 
DOMINION OF -INDIA.* - 


State's liability to be sued for its own acts or acts of. its officers—Principles 
—Tort--Damages—Wrongful attachment in certificate proceedings— 
Woongful execution by the Secretary of State—Wrongful detention of 
money-—Loss—State’s liability. 


The question of the State's liability to be sued for its own acts 
or acts of its officers or subordinates in the discharge- of their official duties 
may be considered under two heads, namely (i) acts, done in pursuance 
of ventures which a private individual may as well undertake, for example, 

, mercantile operations and the like, and (ii) acts, done in the exercise of 
Governmental] powers which cannot be lawtully done except under sover- 
eign authority or delegation thereunder. Acts of the former class are 
justiciable in the municipal courts of the country and the State is always 
answerable for their consequences like private individuals. The second 
class of acts fall under two distinct sub-heads, one-comprising sovereign 
acts or acts of State, properly so called, and the other, done or purported 
to be done under the sanction of some municipal law. Acts of State are 
never justiciable in courts of law and the State is not answerable for 
them. Acts, done or purported to be dene under the municipal law, do 
not enjoy the same immunity and, where they amount to unlawful deten- 
lion of land, goods, chattels or money, belonging to the subject, the 
State is always liable for their consequences. For such unlawful acts again, 
the State will be liable, except when they are done by officers of the 
State in the exercise of some statutory powers or otherwise and the State 
has not ordered or ratified the doing of the same. : 


It is well settled that in tort! a man is not answerable for damages 
which are too remote. The tort-feasor or the wrong-doer is liable only 
for the natural and probable consequences of his act, or as it is usually 
called, the.direct, immediate or proximate damages, resulting therefrom, 
and, although a third party intervention or the action of a third party 
"does not necessarily break the' chain of causation and make subsequent 
damage- too remote", yet “when there comes in the chain the act of a 
person who is bound by law to decide the matter judicially and indepen- 
dently, the consequences of his decision are too remote from the original 
wrong whith gave him a chance of deciding" except in cases where the 
decision had to be made as a matter of course or where it is exparte and 
also, where the decision was not final or binding. Further, for a payment 
voluntarily made and never demanded back no damage can be claimed 
either for detention or otherwise. — 


© ca o fe 


Applying the above tests to the facts of the case, 


Held:that the attachment of the decree in the certificate case was 
unlawful ‘and the -execution of the decree by the Secretary of State was 
also illegal but that no damages could be claimed against the Secretary 
of State for any Wrongful receipt or retention or detention of the moncy. 


meer - 


^A 1 from Original Decree No. 201 of 1948, against the decree 
9r Sri Eolipada Ah ka ‘Sub-Judge, ist Court of Zillah Howrah, in 
Title Suit No. 16 of 1944, dated anth June, 1948. 
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* Suit on an alleged .contract' of indemnity and for damages. 
The material facts'will appear from’ the ‘judgment. 


Atul Chandra Gupta, Chandra Narain Laik, Dwijendra 
Nath Das,and Sukumar .Chowdhury Xov'the»Appellants. 


J. Majumdar, Additional/Govt. Pleader, and Balai Pal 
for the Respondents, , . ^47 i 30 


Tip opaa of the court: was as owes 


h à 





P, N. Mookerjeo, J. —This litigation : has a long Cm 
behind, it, but the history must:be told in.order that the point, 
now ‘in dispute, may be properly: appreciated: - We: shall, how- 
ever, make every endeavour.to put, the SOT, the;:story. of facts, 
ad as brief a” mapak, as possible.- v qe x pee 


l E 1. d (* sp, Er 12 


' z pr or TIAM bee te tac ay Pag 2 
(In ór uu the: “year 71928, one Durgapr oSad' Chamrià 

Sought a..suit which was. ‘eventually, usd ras Title. Suit 
No. “Gi' of 1923 of'the"Cóürtb"of the ,Additigria Subordinate 
Judge of Howrah, against ja. persons, namely, Radhaprosad 
Chamaria; Motilal ‘Chamiaria' and Andrdéf? Sethani;'Since deceas- 
ed. The-suit was for inter alia, specific performance of a certain | 
agreemient for, sale of Vimmova Ble propétties, (ald it’ was even- 
tually. decreed on ‘compromise onn April. d 11986. - ‘Under the 
compromise decree th& défenddtits" Radhaprosad ánd'"Motilal, 
who ‘are? ‘plaintiffs Nos. | gi and! EX the present suit - and Sm. 
Anardeyi (whose execu&or,;angd, legal, representative Sew Kissendas 
Bhattér'is plaiptift Novi herey were ‘to pay te: the decree- holder 

GC Fff f 

Durgaprosad. a sumrap Rs. $, ,61,0001 and,, several -ofher, sums 
in Certain’ instalmerits.”: Pafmen Tits! were“made f from time to-time, 
but: ‘some: ofthasenwere,. not certthed- by.. the , decree-holder: and 
the ‘judemeit,den ibis” atte t tg, Rave these uncertified -pay- 
ments recorded" as ‘icertisted.ifa failed: ‘except pwitheregard: to three 

of them” Eventfially,“d sum of Rsi 3,33;373-10 remained “due 

KA the decree with interest as provided therein. 

"s On Match- 144: 3933; Durgaprosad's.son Keshardeo, who 
-had, beén, given i in adoption’ to another Branch of the Chamaria 
family, brought-a ‘suit-against. his natural, father Durga- prosad 
for recovery of certain monies and, three days later, on 


yita 
Ma rch ;17, 19$3, ‘the. said, Suit gi i compiorhised “b "between the 


M x 
(e $ LEN d «fF * "s 
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said parties whereby the above decree of Title Suit No. 61 
of 1923 (the outstanding dues whereunder, at the time, were, 
*as stated above, a sum of Rs. $,32,373-10-0 with interest) was 
assigned: to. Kesherdeo. 


On April 1, 1933, the Certificate Officer of Howrah attached 
the aforesaid decree of Title Suit No. 61 of 1g33 in execution 
of a certificate against Durgaprosad for arrears of income-tax, 
amounting to Rs. $,86,000/- The attachment was made in 
Certificate Case No. 1M of 1933-34 under Section 19(1) of the 
Public Demands Recovery Act. On April 28, 1933, Kesherdeo 
fled a claim ‘before the Certificate Officer objecting to the 
above attachment upon the ground, inter alia, that the decree 
attached had ‘been assigned to him by Durgaprosad before the 
disputed attachment. This claim was rejected ‘by the Certi- 
ficate Officer on February 24, 1934. 


. On March 15, 1934, the Secretary of State for India in 
Council, as the attaching decree-holder as aforesaid, put the 
above decree of Title Suit No. 61 of 1923 into execution. 
That gave rise to Title Execution Case No. 62 of 1934. Shortly 
thereafter, the judgment-debtors who were plaintiffs Nos. 2 
and g and the predecessor of plaintiff No. 1 of the present 
suit, appear to have made an offer of payment of Rs. 1,60,000/- 
in full satisfaction of the above decree and this offer which 
was made on May 26, 1934, was accepted by the Certificate 
Officer on May 28, 1934, on condition that the payment of 
Rs. 1,60,000/- was to be made forthwith. The payment was 
duly made and it was accepted in part satisfaction of the dues 
in the Certificate Case No. 1M Of 1933-34: 


On June 1, 1934, present plaintiffs Nok, 2 and g and 
the predecessor of plaintif No. i, who were the judgment 
debtors of the decree of Title Suit No: :61 of 1923, applied for 
recording adiustment and full satisfaction of the same in the 
above Title Execution Case No. 62 of 1934. on the footing of 
their above payment of Rs. 1,60,000/- and that application was 
registered and Mis. Case No. 59 of 1934. The Original decree- 
holder Durgaprosad Chamaria also filed an objection against 
the execution of the decree by the ‘Secretary of State in the 
esaid Title Execution Case .No. 62 of 1934, mentioned above. 
This was registered as Mis. Case No. 67 of 1934. "The two 
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Civil Mis. Cases 59 and 67 of 1934 were heard together and, by a 
1956 | common judgment, delivered on, January 28, 1935, the trial 
SIP wa court disallowed Durgaprosad's objection. but recorded adjust- e 

5 


Bhatter & ors, MENt and full satisfaction as prayed for by the judgment- debtors 
TR LR ir in their Mis. Case No. 59 of 1934. Durgaprosad's Appeal 
India (F.M.A. 251 of 1985) against this decision, so far as Mis. Case 
E N. Meo oe No. 59 of 1934 was concerned, was allowed, but his other Appeal 
jes, J. (F.M.A. No. 252 of 1935) against the decision in his own Mis. 
Case No. 69 of 1934, was not eventually pressed, and it was 
dismissed. ‘The judgment-debtors appealed to the Privy Council 
against this Court's above order, refusing. their prayer for 
recording adjustment and full satisfaction, on June 3, 1940. 
The appeal was dismissed by the Privy Council, subject to one 
direction, namely, that the- payment of Rs. 1,60,000/- should 
be certified and recorded under the terms of Order XXI rule 2 
of the Code of Civil Procedure, the direction being made 
"without prejudice to the rights which any party may have in 
the matter on grounds to which their Lordship's attention has 
not been called." On April 26, 1941, the payment of 
Rs. 1,60,000/- was noted as certified by the Executing Court, 
as prayed for by the judgment-debtors. 


In the meantime events were moving fast at the other end. 
The assignee Kesherdeo, whose claim had been rejected by the 
Certificate Officer. On April 28,-1934, as aforesaid; filed Title 
Suit No. 111 of 1934 in the First Court of the Subordinate 
Judge of Howrah on December 5, 1934. ‘The suit was filed 
apparently under Order XXI rule 63 of the Code of Civil. 
Procedure and therein prayers were made, inter alia, for a- 
declaration that the assignment of the decree in Kesherdeo's 
favour was valid and bona fide and the Secretary of State had 
no right to attach the same. The suit was decreed by the trial 
Court on September 30, 1936, and that decree was eventually 
affirmed by this Court in F.A; No. 24 of 1937 on January 21, 
1941. Soon after the trial Court's decision, Kesherdeo started 
execution of the assigned- decree im Title Execution Case 
No. 68 of 1936. This application for execution was filed on 
October 10, 1936, and therein the claim was Rs. 4,20,693-8-9 
pies and it was made up of the outstanding dues (Rs. 3,32,373-10) 
upto March 31, 1933, with further interest at the rate of 
à annas per cent per month, compound as provided in the 
decree, and on the same” date; namely, October 10, 1936,” 
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Kesherdeo obtained an. order. for -attachment of the above 


sum of Rs. 1,60,000/- lying with the Collector of Howrah. : 


The attachment was duly made. on or about December 18, 1986, 
but, inspite of several tagids-by the Court at the instance of 
the decree-holder- .Kesherdeo,. the money. was not- actually 
received .from: the Collector till July 4, 1941, during which 
period .various proceedings- were -taken against  Kesherdeo's 


claim by the Secretary: of State and also by the DHAN plan: 


^ 


tiff's- as A aaa - - Domo NS 


M uL 


i^ Pr » ~ - Lad 


In aan s Execution Case-No.: 68- of. 938 the dude 


ment-debtors filed an objection - alleging -that the decree had 


been satisfied and that Kesherdeo was a mere benamdar. That. 
objection was registered as Mis. Case No. 25:of 1937.- It was 


dismissed by. the trial Court on June 10, 1937, and the appeal 
from that decision. which was registered as F.M.A: ;No. 75 of 
1937 in this Court, after receipt of a further finding from the 
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learned Subordinate Judge under this Court order, dated July | 


17, 1040, was eventually dismissed on November 26, 1942. 
During the pendency of the above appeal, the: Judgment-debtor 
Sm. Anardeyi died on July” 17, 1941, and the. present plaintiff 
No. 1 came in her place and stead. - A stay of further pro- 
ceedings of Kesherdeo's Execution. Case. No. 68 of 19356 was 
also granted by this Court in- Civil Rule No. 1252 (M) of 1942 
upon the: Judgment- debtor's depositing in the Executing Court 
a sum of Rs. 77,804-14-9 pies WANI the BE, The deposit 
was made on ae Angust, 1943. A PS 
Meanwhile the sudsmentdebions: had started. anode Mis 

Case No. 31 of 1942, claiming that interest on the-amount of 
Rs. 1,60,000/- which the Privy Council ultimately directed to 
be recorded as certified should cease on and from May 38, 
1934. The Executing Court, . however, did not accept that 
contention and held, by its order, dated September 11, 1943, 
that interest would cease only from October, 10, 1936, when 
the money was, attached. The Judgment-debtors appeal. 
(F.M.A. No. $33 of 1942), against this decision was, dismissed 
by this Court, but- the decree-holder. - Kesherdeos appeal, F.M. A. 
No. 242 of 1942, was allowed and, on June 22, -1943, this Court 
Ordered that. interest would cease only from J uly 4, 1941, when 
the money was. actually received by the Civil Courts for being 
made over to Kesherdeo. The ultimate result was that the 


- 


190 


Civil 


ee 


1956 
m md 
Sewkissendag 


Bhatte: & ors. 


vs. 


Dominion of, 


India 


P. N. Mooker- 


jee, J. 


THE CALCUTTA LAW JOURNAL [VOL. 99 


Judgment-debtors were made liable to Kesherdeo for interest 
on the above sum of Rs. 1,60,000/- upto July 4, 1941, in other 
words, they got effective credit for this sum against the decree 
only on and from July 4, 1941, although they had actually 
made the payment to the Secretary of State on May 38, 1934. 
In the above circumstances, the present suit was instituted by 
the appellants on May- 15, 1944, for, tnter-alia, a declaration 
that they "are entitled to be indemnified by the defendant 
(Secretary of State) in respect of all liabilities, costs, losses, 
damages and expenses in respect of or in connection with or 
arising out of the execution of the said compromise decree, 
dated April 19, 1926”, and a decree for a sum of Rs. 2,29,178-4-3 
on the following grounds (accounts), set out in paragraph ‘26 
of the plaint, namely, 
Rs. As. P. 
“ (a) Paid on 17th August, 1942, as stated 
l herein before wee 7580444 9 


(b) Interest as per compromise decree .on 
the aforesaid: sum of Rs. 77,804-14-9 
from 17th August, 1942 to 26th Feb- 


ruary, 1944. .. 8,477 10 3 


(c) Interest as per compromise decree on 
Rs. 1,60 ,000 /- from 28th " 1934 to 


4th July, 1941 - oe 98,584 13 0 


(d) Interest as per compromise decree on 
the aforesaid sum of Rs. 98,584-13-0 
from sth July, 1941 ‘to 26th id 
1044 ^ ^ T a #35 zi 49,310 14 O 


(e) Costs of litigations in cennection with 
the said ‘Title. Execution Case No. 68 

-- Of 1934- pigs: the, mu Council ne 

“Appeal ii Ses ee Bae ue s. 15,000 0 O0 


(f) Costs of litigations in Title Execution 
Case No. 68 of 1936 and various 
appeals and proceedings in connec- 
tion therewith i: .. 10,000 0 O0 





3 s uu Torar Rs. 2,229,178 4 8 


kd i SV vnu E FERIAS ANI 

The suit was founded. Principally upon an. alleged con- 
<éract ofi indeninity, express € or "implied "in the : ágreement, fol- 
lowing the‘ Certificate “Officer's naeceptance’ o of, „the Judgment- 
dector’s. offér“‘of! payment 'of Rs: 160,600 600 /- in full satisfaction 
of the original compromise decree, dated “April 19, 1926. At 
the hearing, the claim was also > sought to, be, supported on the 
ground ' of! tort“ and à decree" Was, prayed for damages on that 
account? Fór'our Jprebent purpose, it is not’ necessary to refer 
to the ‘other minor grounds; urged" ‘before ' thë lerned Subor- 
dinte Judge i in support of the claim: The: learüed Subordinate 
Judge held that there wis’ no: binding cofitract between the 
parties; —in any event; no coritract, énforceable ` in law,—and 
there was not’ the least warrant for finding, either in law or 
in fact any contract of indemnity, express or implied. He 
further held that there was no tort, committed by Or attribut- 
able to the “defendant Secretary of State;^ “at any rate, no 
- actionable - tort had -been proved against _ the said defendant. 
He’ accordingly, dismissed the plaintiff's suit. From this decree 


of d the prevent ‘appeal has been Prefétred by the 
plaintiff's, ^7 5: 57e 


The appeal lias "been a only with regard to the 
claim of Rs.,.98,584-13-0 mentioned; inm Item. No. (CO) of para- 
graph: 26 of the plaint, as: set. out, hereinbefore; and repre- 
senting, the interest on the. sum, of-Rs. ,1;60,000/7 (which was 
deposited . by. the plaintiffs. in the, Tork Collectorate on 


- May | 28, 1934) which, the plaintiffs. had. to pay, toithe assignee” 


decree-holder Kesherdeo: . Mr. , Gupta. has confined his appeal 
to that item of claim only and. that also on the ground of tort 
alone. The case of contract has not. beenturged: before us' as, 
apart, from other infirmities of-the alleged contract, it is diffi- 
‘cult to discover in it any contract of ‘indemnity which , was 
essential to support.the-plaintiffs claim under that head. We 
would, therefore, confine our discussion only-to the appellants 
claim for the above amount as founded on, tort, or, in -other 
words, to their said claim as made by way of damages for tort. 
The appellants -arguments may now .be conveniently set 

forth. The suggested links in the-chain are.as follows: — 
(i) that the attachment of the decree of Title Suit 
No. 61 of 1933 in the Certificate Gase No. 1-M of 

1933-34. Howrah, was unlawful. - 


- 


~ 
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Civil (ii) that the Secretary of State's execution of the decres 

1956 in Title Execution Case No. 63 of 1934 in pur- 
CNN VM suance of the above unlawful attachment was illegal 
Bhatter & ois. execution; 

vs 
Dominion of Ng r X 

India (ui) that, under the threat of the above illegal execu- 
P. N. Mooker- _ tion, the plaintiffs as Judgment-debtors. were com- 

jee, J. pelled to make the payment of Rs. 1,60,000/- to 


save their properties and the said money was -unlaw- 
fully received and retained by the Secretary of 

: State, till July 4, 1941, which he had no right to 

do and which, inlaw, amounted to. unlawful deten- 
tion; 
mE. 

_ (iv) that, as a result of the above unlawful, receipt and 
rétention or detention of the amount, the plaintiffs 
had to Day the aforesaid interest (Rs. 98,584-13-0) 
to the rightful claimant as eventually found, namely. 
the assignee decree-holder Kesherdeo Chamaria and 
suffered loss to that extent; and 


t 
G " ' 
uo bg X4 | d 5 u 


' (v) that; accordingly, they - are entitled ‘to’ recover the 
“ said amount- of "Rs. 98,584:13-0 from the defendant 

5, Secretary ‘of State as and by' "way of damages for the 

2C Pu suffered ‘by them on account of the tortious àct 

Pd ‘in! the. shape of ‘wrongful or illegal ‘detention of 

Sra tes EU money'on the part of the said deféndanit, `- 

NEG LA veiut ors v5 Faso. dp wc Gu pas zv 
There were also allegation’ of default' and- negléct against the 
Secretary of ‘Staté which, so far ds this particular amount is 
concerned, appear ‘to have: been based’ on thé Secretarv of 
'State's:refusal or failure to deposit the'sum of Rs. 1,60.000/- 
‘in Court after its 'attachment ‘in Title Execution Case No. '68 
‘of “1936 in: October, 1936. The” appellants also invoked 
equity ‘in- -their favour. —E t ege US i 


| “The respondent” ‘Dominion’! (iiow- Union) of India, now 
representing the Secretary ‘of ‘State, ' resisted ‘the ' appellànt's 
claim;on the following grounds inter alia, ep 
. e 


t WTgqe unt ML RO LUE 


(a) that ‘thie case of tort was. not EE in the plaint 
and should not have been allowed to be raised at 


VOL. 99] HIGH COURT 


« Mos, d 3 d 
yo ch z a” ^ d "E 
» 


“the hearing by the trial court - and should not-have 


‘been’ "ehtertained * by "that" "court "nor. should... this 

Qaa i. 
‘+. court 'entertairi- it” in this d] peal;, den es ecd 
re Sig cs Ud dx. vm eut als Bana bri M MEN 


i by“ Zn 
i i “that the tort; if any, was "Coitáitied by "by, the Collector 
(oni nand'the Goveriineht dr the’ Secretary of State, c | cannot 


; ; LUE i pitt Mil 
roa n6 be^ made” résporisible ^" for: "^it OF ‘answerable, >for 


ae a damages on its: ‘account?’ 2 i Due : 
ead! uA "jy 9s i unie dors op n1, LE bes iannb ei Mida» 8e 


ie te LOLS fint, bur on 
s | (Cjtiap thie ‘Collector? ‘anid! 'só also the come Mi 


l last badi) 
vast m Officer ‘and "the Certificate “Office f Were. Pacting under 


| gaaf 
abt pish Statutory authótity : and the” Government could | not, be 
` tS Ne 4 
uci nor ižde fesponšiblé for their acts! 


eee pono ae bt (d, "eg Mo da a f. t- 074) [ent esd ds 
ec Sfr E 2f. Oy 01104: eatr, "Hg veto yox 
2 |). pät CA ja of Rs. 60,000 [.. was pele, and 
t. M 1 E « fi TU: 
roo “realised by, judicial process, that, is, by, execution 
Inf ^thio 1 ugh C Ty id th di ial. E 
TEET Qurt, AD c. judici order, of execution 


, übrig the damages. claimed. Were.too.remote,— 
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The aitachinent i in the certificate proceedings was unlawfué 
as thé decree’ attached, in view of the Courts decision which 
is now final ànd binding between all parties concerned, was, 
at the relevant time, the property not of the certificate debtor 
but ‘of the ‘third party Kesherdeo. Chamaria. -Consequently the 
execution of the ‘attached decree by the Secretary of State was 
illegal in the sense that he had no right to execute it. It also 
appears to that the disputed payment was made by the plaintiffs 
as judgment-debtors after the Secretary of State had applied 
for such illegal execution. So much may be said in favour 
of the plaintiffs-appellants, but the stubborn fact remains that 
the payment was made before. an: order , of execution had 
actually been passed ‘or issued by the Court and that execution: 
was ordered only after notice to the plaintiffs who were the 
judgment debtors and, in obtaining that order, the Secretary 
of State was not guilty of any fraud or wilful misrepresentation 
so as ‘to be amenable’ to any charge of malice; nor can it be 
said) in thé facts of this case, that the execution was applied 
for without reasonable ànd probable cause. In. the circum- 
stances, às we shall presently show, the damages which might 
have"been' occasioned to the plaintiffs, or which the plaintiffs 
might “have ’ suffered’ by reason of the payment. which they 
made or Chose to make on May 38, 1934, were too remote to 
fix the Secretary of State with any liability therefor and, on 
this ground alone, if not on any other, the appellants main 


argument HOMME fail. 
(0078 K , "i .V "SUN 
A 


l Tt seems 10 us furthef that, in. the ets of: this case, tbe 
appellants pak 0£.Rs. 1,60,000/- must be, treated as volun- 
tary payment and no damages can: be claimed in respect thereof, 
particularly when the money was never demanded back by them 
and, when they consistently and throughout practically the 
entire- relevant: period sided. with the Secretary of State or 
supported -his action in resisting’ or detaining the money as 
against the assignee decree-holder Kesherdeo who was ultimately 
found entitled thereto so that it may not be available to him. 
This conduct on the appellants’ part is also fatal to their claim 
on grounds. of equity or on the ground of, delay, default or 
negligence on the respondents. part. Such conduct it may bt 
noted here, lasted almost till the institution of. the present suit, 
and even thereafter A paragraph 22 of the plaint). 
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4 The inevitable conclusion would , thus be that this: appeal 
would fail, 3 and it is liable to be dismissed,,. 2. 
We proceed now to discuss in some detail the ,true legal 
position, arising upon, the rival contentions of .the respective 
parties, and how, in the light thereof, our above conclusion 
can’ be supported in the facts of the present case. In doing 
so, we shall state, first the general |, principles of law, applying 
to claims of the present , type, and then , study their effect 
on the appellant's PER claim. . 


a = t^ ! 


`The State's liability to be. sued for its own acts or acts 
of its Officers or Subordinates in the; discharge of their official 
duties has often been the subject of much discussion. These 
acts may be conveniently grouped under two general heads, 
namely (i) acts, done in pursuance of ventures which a private 
individual may as well undertake, for example, mercantile 
operations and the like, and (ii) acts, done in the exercise of 
Governmental powers which cannot be lawfully done except 
under sovereign authority or delegation | thereunder. Acts of 
the former class are plainly justiciable in the Municipal | Courts 
of Country and the State is always answerable for their con- 
sequences and its primary and vicarious liability. in respect of 
such acts.is absolute, in. the sense, that it is governed by the 
same principles as govern private individuals i in similar matters. 
The second class of acts fall under two distinct sub-heads, one 
comprising sovereign acts or acts of State, properly so called, 
not professing: or seeking to: justify themselves under the muni- 
cipal law, and.the other, done or ‘purported’ to be done under 
the sanction of somie Municipal law or Statute and in the exer- 
cise of powers, conferred. thereby. . Acts of. State, properly so 
called, are never justiciable in Courts of Law or Municipal 
Courts of the Couritry and the State is not answerable for them. 
Theré the ‘immunity: is:absolute. Acts, donè or purported to 
be done*dnder the Municipal “Law, do not enjoy the same 
immunity and, where tliey:amoünt. to unlawful detention of 
land;- goods, chattels: or money;: belonging.to the subjéct, the 
State ‘is always: liable for-their consequences. .For such acts 
again, that is, acts under this second sub-head which seek 
justification from Municipal law but eventually turn out to 
be unlawful or legally unwarranted, the: State will be liable, 
except when they are done by officers ‘of the State in the 
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exercise of some statutory powers, conferred upon them as 
such- officers, or where? they' are done otherwise by its officerf 
and the State has nót-orderéd or ratified the doing of the’ same. 


^C £I ig ‘well-settled: also that in tort a man is not aa 
for: damáges “which “are” too remóte.' The: tortfeasor or the 
wrongdoér' is liable “only: for the’ natural and probable’ con: 
séquenées of" his" act; “Or, as it is ustíally càlled;' the ‘direct 
inmediate " or proximate: damages, resulting théréfróm, - and, 
alihough ‘a third party intervention ' or the action of a third 
party "does not necessarily break the’ thain “of Causation’ and 
make subsequent damage too remote”, yet, “when there, comes 
in'the ‘chain the' act'of 'a' persón Who'is bound by law to. ‘decide 
the "matter ! judicially and: independently, ‘the cofisequéfices of 
his 'decisioir* dre’ “too! ‘remote’ from’ the original ‘wrong which 
gave’ him ‘a’ 'cHancé' of deciding" [Vide ‘Scrutton LJ. in “Harnett 
vs: ‘Bond and anothér(1) citing Weld-Blundell vs.  Slephens(z) 
and: Lock’ vs. ^ Ashton(3)} except ‘in’ cases where, the’ decision ‘had 
to be made as'a' matter of course. Or where it is ex- parte in the 
sense that’ the’ person, sought, to ‘be affected thereby, Was Hot a 
party to the- procééding in^ -which ` the. décision was given "and, 
possibly also/! where the decision ‘was not: final’ or  bihding, so 
far asthe party sought to'be ‘affected’ thereby, ‘was ‘concerned. 
These exceptions,” ‘however’ are’ th, ‘the nature of dpparerit 
éxceptions' which do not affect” ‘the’ rule. ‘Further, for" a 'pày- 
mënt, volant tarily made. and''hever ‘demanded back; no ‘damage 


Te AX Iti í Í. 
can be' "dá jed 'either ‘for detention c Or "otheriiise. m NE 
DoH 4 Gi sb. Xatiae dO wont do qo8 duit Ue 


^ Tn-Indid, the “principles, igoverningz the ‘State’ s:iliability : to 
bésued ih régard'-tocits..actso vis-a-vis sits" subjects; were | first 
authoritatively, :stated iby: ther Count “in : their: broad: aspects” in 
the ‘‘casevof -ThE Peninsular: and |Oriental Steam “Navigation 
Company vs. The Secretary of ‘State:i for India(4),; usually 
knowntand cited -as the P.-& O.5case:.r Thisiscase" was decided 
by ‘the Supreme Court, -Calcutta,;!aboutsaycentuny::back but it 
has always been accepted “as ithe: Jeading case on.1thesubject. 
It hasitrio:1doubt .beencsupplementedi;from. time to; tame by 
judicial{cpronouncements1om'! particular matters » or’. questions, 
not falling : idirectly» within.ithe ‘scope of itsdécisionand iso mot 
Diois 
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directly covered by it, but the fundamental approach which 
the decision indicated to the problem or problems, arising in 
such cases, has almost always been ‘universally approved and 
adopted. For determining the State's liability a distinction 
was drawn between its acts, done in the exercise of what are 
usually called sovereign powers or powers which cannot be law- 
fully exercised except by a sovereign or private individual, 
delegated by a sovereign to exercise them, and acts, done in the 
conduct of undertakings which might be carried on by private 
individuals without having such powers, delegated to them. 
This distinction was necessary as, the liabilities of the Govern- 
ment of India were, by the relevant statute (Section 65 of the 
Government of India Act, 1851) the same as. those of the 
East India Company, which, though not a sovereign, had 
sovereign powers and also engaged in, private or commercial 
undertakings. This position has never changed, (Vide Section 32 
of the Government of India Act, 1919 and Section 176 of the 
Government of India Act, 1935, Vide also Art. goo of the Con- 
stitution of India) as the competent supreme legislature has 
never intervened to affect those liabilities, and :the, distinction, 
therefore, has always been carefully observed, and acted upon 
by the, courts, The Pi é Os case(1) which,was concerned with 
the question of the. State's. liability for damages for acts of, a 
private „nature. that, is, acts done in the conduct of, private 
or Commercial , undertakings, negatived the State’ $ .claim of 
immunity in such matters: on. grounds, which were not -avail- 
-able, to .a-private citizen or, subject. , That, has:ever been the 
law and the doubts which. were once expressed on the ques- 
tion of the States liability for torts im such.connection. as 
follows from the said, decision by Jenkins; C. J. in Shivabhajan 
Durgaprasad ws. Secretary of,State for India(2).were dispelled 
by the. Privy Council in. the: case, of Secretary .of State vs. 
Moment(3), where their,Lordships .of the Judicial Committee 
expressly and, in sufficiently clear and emphatic terms, approved 
this part; of, the, law as laid , down by, Sir Barnes Peacock. 
Strictly . speaking, the: question of the State's. liability, as to 
the other:type .of acts,, namely, acts- done or purported to be 
done in the exercise of sovereign powers, did not arise for 
consideration in.the P. & O.’s case(1) and Sir Barnes, Peacock only 
e - "NE a E. d E. Wee VET 
(Y 861) & Bom, H CR. App. A. 1. 


(2) (1904) ILR 38 Bom. 814 
(3) (1913) LR 40 LA. 48 
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ERE M E Sa € 
made some general and incidental observations to stress ‘the 


10, « 
itundameéntal: ‘Gistitiction’ ifi-the'| position! Jof the’ State "in regara 


‘to the “above: two! laises-óf Acts. “Later on, thé State e's liability 
tor ácts dóné or’ ‘purported to be done in ‘the exercise of 'Gov- 
erninentál or sovereign powérs -tame lip; for consideration’ on a 
number of occasions ` ‘before ‘the “diferent “High Courts and 
a- -distinction was drawn" between: acts which “are acts of State, 
in- thé ‘strict ‘sensé of'tlié'term that is, acts’ done or ‘purported 
‘to’ be ‘done ‘in the: “excercise of sovereign powers, not "seeking 
justification" undér münicipal law; and acts -dohe by or on 
behalf. of ‘the State as the Sovereign. authority’ under the’ sánc- 
tion or “purported 'sanction' of some Municipal Law." In the 
"formier'class of- cases the immunity was always held to: be 
absolute; in regard to the latter class of acts; thé’State was held 
liable only: if the act was done undér its orders’ or was ratified 
by ‘it Or ‘if there: was unlawful. detention of land, goods, chattels 
Or money of the subject: ^ When again the act was the act of 
a State Officers ‘under the sanction or ‘purported sanction of 
“some particular statute and in exercise of ‘powers, conferred 
‘Or purported’ to 'be ‘conferred by it, the State was held not to 
be liable’ for its consequences, ‘unless’ it- appeared that it had 
'aiithoriséd or ratified’ the act; For these propositions referenre 
may bé made to "The Secretary of State for India in “Council 
vs. Bari Bhariji and another(1),' A. M. Ross vs. Secretary of 
State - ‘for India in’ Council(a), The Secretary of State for India 
“in Council vs: A. _Cockcraft(3), The Secretary’ ‘of State’ for India 
in ‘Council “Vs. ‘Srigobinda Chaudhuri(4) and Uday ' ‘Chand 
Mohátab Mahadhiraj "Bahadur of^ Burdwan vs.’ Province" of 
Bengal ‘and’ others(2) citing with approval ‘inter Glia'the case 
of Thé Secretary of Staté for India in Council vs. Ramnath(6), 
The case of Nobin' Chunder Dey vs. The Secretary of State(7) 
appears to have stated the law too widely and it has not been 
viewed even by this 'Court with much approval T'he Secretary 
of State for India in Council vs. Sri Gobinda Chaudhuri(4). 
That case Durported 'to transform certain observations of Sir 
Barnes Peacock in the P. & O. case(8) (which could' not rank 
higher than mere obiter dicta) into law, but, as we have already 
pointed out Sir Barnes Peacock did not dic purport 


EM" 


(1) (1882) ILL.R. 5 Mad. 273. (5) Mee 5 C.W.N. 537. 

(3) (1913) LL.R. 37 Mad. 55. (6) (1933) 37 C.W.N. 957. E 
(aX (1914) E L.R. 39 Mad. 351. (7) (1875 4 L.R. 1 Cal. 11. 

(4) (1932) 36 C.W.N. 606. (8) (1861) 5 Bom. H C.R. App. A. 1. 
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. Was only incidentally- making thosé obieivation’ t to stres the 
distinction between the: two ‘classes of" acts: noted! above, in the 
måtter ióf-the State's ‘liabilities aiid) iP? wé ‘may respectfully 
‘point! out further, | the: aüthórity of! tlie sü pposed dicta’ and, 
necessarily: also of} Nabin ‘Chandra’s Case (1) Has" been much 
shaken, “may, practically idestroyédi by‘ the’ “recent ‘pronoiince- 
micht: of ‘Mukhertjee;!"]:-as hé then: was, in: the case’ of Provitice 
of. Bombay-vs. Khusaldas S.: Adváni, (4) (vide - also! P/V: "Rao 
&.ors. vs. Khusaldars S. Advani(3) cititig; amiongst * others; the 
case of Re Venkata- Rao- ‘vs: “Secretary” ‘Bf State’ for Tndia(4). 
The: old Calcutta case of “MeInérny: WO Secretary ^o 9 State for 
India(5) where Fletchers, [i inerely follówed Nabin: Cander's 
case(1) may also be easily explained in the light of the 
observations | oP 'Seshagiri" Aiyai;-T2lsin “Thel Secretary: ‘of State 
for India in? Council through sthe\Cdllector? of- Mdlaba?\s da 
Cockcraft w) ors. (6) although" the? Buggested fest? of “profi of 
may *noplibeexHaustive | lêr. always! tdécisive! ‘ih "the aia ter "of 
determination! of ithe Character Of. (thelact? Réferétice niay- alio 
bé'níádé ih "thissconneéctióm to the Fécetiidécisión" “OF! the 
Supteme Count inthe case ol State of Bikar v3. Jab dubimayid(7) 
where Mahajan: Pltetertifi fig lor Sec»rijoa 6 HE GONERA. 
ment! of »IndiaiAcgd 1958) tated“ di fonióne MpHé drówfi-in 
“India Wadfliable td bérsuediiñ respecti df atis WHICH in’ Eng- 
Jand: oulpan enforced ‘only’ By petition’ CG RRR AS AS Tepards 
‘to¥ts “OF its Wervahlts? iñ “exercise! of sovereign powerd thé € Cott 
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given as a matter of Course [vide Bhupendra Nath Chatterjee’s 


.case(v). citing Kissan Mohan, ys. .Hursook .Das(2)] or where ehe 
„person ,affected.;was.notia party to;that decision: [vide:Joykalee 


Dassee's case(3). and... „Ramanathan .. Chetty’s: case(4) vides also 
Bhupendra Nath. , Chatterjee’ 551 Case(1) ‘and; possibly -:also, 
where ‘the decision . .Was,not final; ori,binding; so- far: as 


the party, sought to. be affected. thereby, was concerned- [vide 


Kissan Mohan’s case(z)]... These, however, as we have already 
said, are in the nature of apparent exceptions ‘which do not 
affect the rule. Where again the case is not one of trespass 
in law, malice or.want. of reasonably and probable cause has 
to be proved, to affix the party with liability (vide Imperial 
Tobacco Co. vs. A. Bonnard(3) vide also the case already cited, 
namely. Bhupendra Nath Chatterjee's case(1). 

Having stated the relevant principles, we turn. now to 
the facts of this case. It is clear from what we. have stated 
above that, in view of, the ultimate decision of the Title Suit 
(Title Suit No. 111 of 1934) iw F.A. 24 of 1937 and the decision 
in Misc. Case No. 25 .of- 1937, as affirmed in F.M.A. No. 75 
of, 1937, the assignment of the decree in favour of Kesherdeo 
Chamaria must be held to be valid and binding as against. all 
parties concerned. "The attachment of the. decree in Certificate 
Case No. 1M. of 1933-34 must; therefore, be held unlawful and 
the attempted -execution of that: decree by .the Secretary. of 
State on the strength. of the said: unlawful attachment, may be 
said to be, illegal execution in the sense- that the executing 
attaching decree-holder bad no right to execute the decree. 
The execution, however, was not issued ‘forthwith and the dis- 
puted amount was not seized in execution. What happened 


Was that, execution having been applied for'as aforesaid on 
March 17; 1934, the Court before ordering execution .directed 


issue’ of ‘notice: upon ‘the: original decree-holder “‘Durgaprosad 
Cliamailia and alsó upon the present plaintiffs Nos. 2 and 3 and 
thé predecessor of plaintiff No. r who were the- judgment-dectors 
under thé above decree, sought to be executed as aforesaid, 


‘apparently t to show cause why the decree should not be executed 
‘or executed at the instance of the attaching decree holder, 
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or the above payment of Rs. 1 60,000]-,. -nor could it take away 
the « effect of the judgiient-debtors | non-objection, to the execü- 
tion’ of the decree by the Secretary. of , State.-as. the, attaching 


taa his., 


decree holder in , pursuánce of, the, show cause notice, issued 


NM RE 


to. them. The „payment, . therefore, must be regarded, as: a 


Tos 


voluntary payment, and, even if it be ‘referable. to the execution 
and regarded as payment. under, compulsion by virtue of. the 
execution, that execution . must be; held to have been issued 
upon .; à. judicial “order, passed after notice to the ;plaintiffs 
judgment debtors . and mot -as a, matter of course, Admittedly 

Iso, no demand | was ever ‘made by the plaintiffs judgment 
debtors, for, return. of. he. m money or, for its payment to the 
Assignee | decree- holder Kesherdeo, and, as a matter of, fact, the 


„P aintifis all, „along, instead: ,on retention of the money, by. the 


Secretary: of, ‘State. and. its. appropriation,. by,, bina, In; nus 


gireumatances, no. question, of, detention, of, the, money, ‘by ith 
Secretary, of State can at ‘all arise and, on ads 
stated, 00, damages can be, claimed against the, Secretary, of State 
for, eny wrongful: receipt, or. retention: or. detention: of the.money. 
a. We have, salong, dealt, with, . the, -question -of, damages 80 
far; as the payment of moneys: (Rs,,-1,60,000/;), was connected 
with, the-so-called illegal, execution, of, the decree; >. by | the, Secretary 
of State. , Ashe, daim for. damages. avas..also sought to, be..sup; 
ported. in, argumerits before, thé. court. On, the. ground., of unlaw- 
ful. attachment, it is; Thecessary, to, examine, that aspect .: of the 
matter, but we, do not think, that- the , claim: cans, succeed, on 


S Gan $t 


that; ground. ‘either. ,. The. attachment was inade, by. “the,Certi- 


heer kalasa - 


ficate, Office er: who „was, ‘of -cpurse acting judicially ,atithe instance 


Lia? X9 gto 


of the Income;tax, Officer through. the, Collector; Howrah: Lhe 


garai E WG aa we 


Jatter; again, in sending.the.. certificate for: execution was acting 
under, „statutory powers: for; performance. of. statutory. „duties 
Gide e, Sec; 46; c of , the: Indian Incomie-tax,s Act): > The certificate 
officer. Wasa acting. judicially rang, no: question oÈ, damages: would 
arise,: 50. Mar as, he / 1s ‘ concerned, even , if ‘the’ order of attach- 
ment- was .; unlawful. q^ As. to. the; Income.tax “Officer's, and. the 
Gollector' 3 j acts, also in seeking; execution, of the ‘Certificate. and 
obtaining the. attachment, for that. purpose, from, the Certificate 
Officer,.. the: : Secretary, of. State. cannot ha..made' responsible as 
those officers. were, obviously. acting id statutory, powers and 
not strictly: as agents of the Secretary of State. -In- this view 


no question of ratificaton by the Secretary of State would also 
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®possibly-arise. ‘But, even assuming that the Income-tax Officer's 
anid the Collector's action in sending the certificate for execu- 
tion and getting the- attachment was ratified. by. the Secretary 
_ of State by accepting responsibility for the receipt of the money, 

| dépósitéd' at the ‘Collectorate, throughout the" proceedings in 
Court, the Secretary "of “Staté or, for the "matter of that, 
the Union of India’ would :not be 'in. any worse position. 
Mere unlawful attachment (which was of a decree in the 
present case) did not certainly amount -to trespass according 
to law. It merely prohibited the judgment-debtors from mak- 
ing payment to the rival claimarit Ksherdeo. It is not, how- 
ever, the plaintiffs case that but for the said-attachment they 
as judgment-debtots would have paid the money to the assignee 
decree-holder Kesherdeo during the relevant period. There 
is also no allegation here,—Far less proof of malice or want 
of reasonable and probable cause against the Secretary of State 
in the matter of the said attachment or the receipt or reten- 
tion of the money. On the other hand the payment, as we 


have: held above; was a valuntary one and the retention of ` 


the money by the Secretary of State was throughout, with at 
least the connivance or passive consent of the judgment 
debtors who made common cause with him in resisting the 
assignee Kesherdeo's claim. Indeed no damages are claimed 
on the ground that, by reason of any act done by or on behalf 
of the Secretary of State, the judgment debtors were prevented 
from paying the money to the rightful claimant, assignee 
Kesherdeo, which they would otherwise have done. As a 
matter of fact, such claim and swch a plea would have been 
utterly in consistent with the conduct of the judgment-debtors 
throughout the various proceedings in Court. 'The claim for 
damages was made only in regard to payment of Rs. 1,60,000/- 
and that also only upon the footing that this payment was an 
involuntary one and the money was unlawfully detained by 
the Secretary of State, neither of which two allegations has 
been established in the case. That being so, the plaintiffs 
claim case for damages, so far as it is founded on the unlawful 
attachment and receipt of the money thereunder, must also 
fail. 


Before the learned Subordinate Judge the appellant's 
claim was also sought to be supported by invoking equity in 
their favour. No such ground, however, has been pressed 
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befóre us presumably for the obvious reason that the appellantg 
conduct throughout would militate against such .a plea. 
No plea of equity is, therefore, open to the appellants. 


Before, concluding we would also like to add that this 
plea of tort should not have been allowed by the learned 
Subordinate Judge to be raised in support of the appellant's 
claim as, in the pleadings before the Court, there was hardly 
anything to indicate it in any sufficient -manner  and..as this 


. plen obviously required consideration ‘of matters which could . 


not strictly be said to be all matters of law. 


> 


In the above view, we dismiss this appeal with costs. 


1 


Renupada Mukherjee, |... 
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: REVIEW 


JURAST—Editor 8. K. Acuanyva, Published and Printed by A. P. CHATTERJEE, at the 
KALI GANGA Press, 46/1, Bechu Chatterjee Street, Calcutta-9— Yearly Subscription Rs. 3/-. 


We are glad to receive a copy of a new Journal called ‘‘Jurist’’. The 
Editor, has kindly requested us for a review of the same. We note with 
pleasure that this journal is devoted to theoritical problems and also to 
legal matters of interest internationally and to humanity m general. The 
two main articles in the first issue are by Hon'ble Justice D. N. Sinha 
of Caleutta High Court and Shri N. C. Chatterjee. Both these articles 
wil invoke very great interest. We hope that the journal will be able 
to maintain the standard and fulfil promise 80 acutely desired by sponsors. 


HNG: 


Supplement to West Bengal Non-Agricultural Tenancy Act—to be had 
of Messrs. S. C. Sarkar & Sons Ltd., 1/0, College Square, Calcutta and 
Messrs. Das Gupta & Sons Ltd., 56, College Street, Calcutta. 

Sri Raychaudhury’s W. B., Non-Agricultural Tenancy Act is a familiar 
friend of every lawyer and has been so long found indispensable. 


With the daily increasing number of cases on the Act, a new Edition 
or a supplement was urgently needed. This publication supplies the need 
and will be of great help to practising lawyers. 


The size and get up is the same as that of the original book and it 
can conveniently he bound together. The price is a tempting one. 


H.P.S. 
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REVIEWS. 


COMPANY LAW —By N. C, Chatterjee, Barrister-at-Law, 
Senior Advocate, Supreme Court and N. Krishna Murthi, 
M. å., B. L,, Of Federation of Indian Chambers of Commerce & 
Industry; Published by Federation of Indian Chamber of 
Commerce & Industry; 28, Ferozshah Road, New Delhi 
Price Rs. 25]-. l 


In the wake of Social and political changes in the Country 
the need of change in the administration of Company Law 
had been strongly felt during the last decade. Companies Act 
1956 (Act I of 1956) replacing the familier Indian Companies 
Act 1913 was enacted with à view to satisfying that need. The 
act came into force on and from Ist of April, 1956, 
Consequently new-editions of existing works became necessary 
and many new text books have made their appearence. 


In their treatise, under review, the authors have preferred to 
follow the procedure adopted by Palmer and have dealt with the 
Act under different subject. Important provisions of Income 
Tax Act 1922 and Estate Duty Act 1953 which have bearing on 
the Companies Act, have been well illustrated. In an Appendix 
comparison between the 1913 and 1955 Indian Companies Act 
and the Act 1947 of United Kingdom has been shown. The 
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Report ef the Company Law Commission has also been 


included in an Appendix The- principles of law have been- 


explained clearly and all important decisions h ave been. referred 


to. Appendices aftér some of the Chapters are really a novel | 


idea and have perhaps been included with an idea to stimulate 
further research, The book bears the impress of. the .learning 
and practical wisdom of authors. 


ae CE 


at 


-The book is-up-to-date -in: case=-laws andthe. printing is.. 


excellent. 


The treatise will prove valuable not only for Lawyers but to 
all who deal practically every day with this branch of law. 


- 
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ALL INDIA DIGEST—1951-55 ( in three Volumes y 

By N. T. Raghunatham M, A., B. L., Advocate, 

Published by the Author from 1l, Deivasigamani Mudaliar 
Road, Royapettah, Madras--14, Price Rs. 75/- (Pre Pub. Rs. 60/-). 


First Volume of the above Digest has recently been out, and ` 


the Second Volume will follow shortly. The Author is the 


well known Editor of the Madras Weekly Notes and in bring--- 


ing . out the pu lication he has done yeoman’s service to the 
profession. "To busy lawyers to whom “Time is Money" the 
Digest would be of gréat advantage for quick and easy search 
of Case Law. Unlike other similar publications in the field-novet 
features of the Digest consist in incorporating Cross Refere- 
nces: and parallel references to: Reports of official and non- 
official journals, reference to Acts and Statutory Rules and 
Orders. Even ‘notes and “comments on legal" matters from 


Legal Journals-have “been included ih the Digest. In the “order ` 


of courts from Sunreme Court to Judicial Comrissioner's 
cases have been included chronologically section-wise or topic- 
wise under each court whereever practicable. Cases from all 


4 
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LS 
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brass of.law Viz., Civil (including! Reports like - casés' from 
Election Law Reports, Factories Journal) ‘Labour ‘Law: Journal, 
Company :dnd’ Insurance cases )  Crimiial - and "Revenue 
( including’ cases-from' Reports like Income faz" "Reports, ' Sales ` 
Tax Cases, Tax. and Commercial? Reports) have beer included 
in the Digest. Great care has been’ taken: in compiling the 
Head:notes and the learned'Editor tas- made d usé of his? valuable’ 
experience by not” merely’ copying- “passages * “from: judgments" 
but preparing. them after! digésting ‘the Gases fully. ' Tn- the 
result;.the Head notes have not Only béen expressive - ‘but’ lucid? 
and coincise: -Annotations “in ‘appropriate - places, have’ béen 
noted: iidicating-the efféct of "subsequent Judicial: decisions” on 
the.casés; Asan: omnibus ahd self ‘contained "publication : “thel 
Digest has-been a timely one and ^ would" ‘proof useful’ to" the 
Bench and>memibers: ‘of legal Profession: alike, ii A 


b, E r. 


The get up and printing are excellent. It may be reasone > 
ably expected’ that the succeeding volumes would - also be well ^ 
up to the mark.. 
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SERVICE UNDER THE STATE-By Mr. N. Barwell and 


Mr. S. S; Kar, Published by Orient Longmans Private Ltd., 
Calcutta Price Rs. 12/-. 


yt = x — -—— — 
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The ‘Law relating to service in India’ is a pioneer work in 
-the field of Social Legislation touching practically all the 
important branches of our community and individual life. 
The original idea eonceived by the authors for a comprehen- 
sive treatise finds its culmination by the publication of this 
third and last volume of the series. The word ‘State’ in the title 
of the book is used Synonymous with ‘Government’ and laws 
Telating to services of every description (excepting the military 
and services of employees of Reserve and State Banks the 
authors were informed that copies of rules are of confidential 
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nature and cannot be disclosed to public) under the Govern- . 
ment of Indian Union and States have been dealt with in the 
book. The relationship between the Government and its 
Servants has undergone transformation from time to time along 
with tbe change in the notion of Government representing the 
repository wherein sovereignty rests, Without delving into the 
histerical past, we find that services under Government: at thé 
present, are guided mainly by principles embodied in Art. 311 
of the Constitution of India, Fundamental Rules, Supplement 
ary Rules, Civil Service Regulations, Civil Service (Classification, 
Control & Appeal) Rules. Government servants’ conduct 
Rules, All India service conduct Rules 1954 and departmental 
rules ( e. g. for Railways, Railways Establishment Code, for 
Postal department, Postal Mannual) The book deals in a 
handy form laws of Government service regarding recruitment, 
conditions of service, removal, dismissal appeals and remedies 


- 


- available under Constitution, Up-to-date case laws and refer- 


ences have been included in the book at appropriate places. 


It is hoped that the book would be of inestimable value to 
the” lawyers, service holders and Government Departments 
especially when Government is extending its activities into 
private sectors either by nationalisation or by setting up new 
enterprises. 


. H. N. G. 





